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Syllabus: 
NOTES FROM THE EDITOR 


7 Journal College & University Law #3/4, 1980 


It is the simple, massive fact that the people are the consumers of 
law and government. If they cannot eventually judge between political 
true and political false (not necessarily at first glance or even at second, 
but eventually), then the blunders they commit are the very ones they 
must consume. If they persistently prefer tinsel to gold, tinsel is what they 
must live with.... 


* * * * 


The default will not be cured by depending on lawyers for action. 
There are good and bad, wise and foolish, honest and dishonest lawyers— 
every conceivable kind, in fact, except the kind who can relieve their 
fellow citizens of attending personally to elementary civic obligations. E. 
CAHN, THE PREDICAMENT OF DEMOCRATIC MAN 66, 73 (1961). 


Edmond Cahn wrote these words two decades ago, in a book 
demanding that Americans take responsibility for their government 
by participating in it directly. Politics and government are not just 
matters of “law,” he meant, and thus cannot be justly ordered 
simply by leaving them to lawyers. 

That same truth obtains more clearly than ever in American 
colleges and universities today. The web of legal relationships in 
which we are ensnared is paralyzingly complex, and becoming 
more so, and it is for just that reason that lawyers alone cannot 
keep our institutions alive and well. If our students, faculty, and 
administrators are to have time to think, teach, and learn, they must 
earn that respite through the gritty work of self-governance. 

Our job, then, is to help our colleagues help themselves. If they 
are to turn away from constant recourse to lawyering, legislating, 
and litigating, we must show them how to do it. For we are, after 
all, the spiders who have spun the web. 


* * * * 


As was the case with Volume 7, No. 1-2, this issue of the 
JOURNAL includes a variety of works grouped as “Articles,” ““Com- 
mentary,” “Documents from Counsel” and one “Review.” 

A major article and a comment concern faculty bargaining 
rights. Barbara A. Lee (Carnegie Foundation for the Advancement 
of Teaching) has contributed an exhaustive analysis of the Supreme 
Court’s landmark decision, N.L.R.B. v. Yeshiva University. Lee’s 
article addresses many of the questions the Yeshiva decision raises 
regarding the role of faculty in academic governance. Matthew 
Finken (Southern Methodist University Law School) criticizes Yesh- 








iva in his comment framed as a rejoiner to Gerald Bodner’s discus- 
sion of the decision which appeared in Volume 7, No. 1-2. 

Two articles and a legal checklist provide insight and advice 
regarding the legal problems of museums and galleries. No college 
or university clients are more exotic than their museums, yet none 
have been less visible to their counsel or in the literature. The article 
by Nicholas D. Ward (counsel to The Catholic University of Amer- 
ica and the Trustees of the Corcoran Gallery of Art and chair of 
NACUA’s new section on university museums and collections) 
addresses copyright in museum collections. Peggy Loar (Director, 
Smithsonian Institution Traveling Exhibition Service) and Theodore 
Sky (Deputy General Counsel for Programs, U. S. Department of 
Education) review the major federal program of grant support to 
museums administered by the Institute for Museum Services and 
provide some insight into its future under the new administration. 
Stephen E. Weil (Deputy Director of the Hirshorn Museum and a 
Vice President of the American Association of Museums) has con- 
tributed a legal checklist useful in performing a general legal ‘‘audit”’ 
of university museums. 

A comprehensive article by Eileen K. Jennings (Central Michi- 
gan University) on student breach of contract suits and a compre- 
hensive legal memorandum on academic copyright infringement 
questions prepared by private practitioner Robert W. Harris for 
The University of New Mexico and printed with that institution’s 
generous permission round out this issue. [The Harris memorandum 
complements David N. Edwards’ article on music copyright that 
appeared at 6 J. or COLL. & UNIv L. 363 (1980).] The end piece of this 
issue is a blunt essay on ethics—a review by William J. Bennett 
(Director, National Humanities Center) of the Hastings Center’s 
recent monograph on the teaching of legal ethics. 

In presenting this issue of the JOURNAL, we are pleased to 
recognize the editorial assistance of Mayer Chapman of the Cali- 
fornia State Universities and Colleges, Nancy Harrigan of SUNY, 
and D. Peter Rask of the University of New Mexico. We also 
gratefully acknowledge the production assistance of Doris Thorn- 
burg of the University of North Carolina, Edythe Whidden of 
NACUA and Cynthia Loftus of ACE. Finally, we are indebted to 
Diane Powell, a law clerk at NACUA, who did substantial work in 
preparing the Lee article for publication. 


JEFFREY H. ORLEANS R. CLAIRE GUTHRIE 


The University of American Council 
North Carolina on Education 








BREACH OF CONTRACT SUITS BY 
STUDENTS AGAINST POSTSECOND- 
ARY EDUCATION INSTITUTIONS: 
CAN THEY SUCCEED? 


EILEEN K. JENNINGS* 


Introduction 


As early as 1891, courts in the United States characterized the 
relationship between a student and the college attended as contrac- 
tual.’ Law suits alleging a contractual relationship and a breach of 
the terms of the contract have since arisen with some regularity. In 
the 1970’s, however, student suits based on a contract theory have 
multiplied rapidly. 

The reported case decisions include several well-publicized 
recent cases in which students have secured damages or reinstate- 
ment in the college or university after filing a claim which sounded 
in contract. There have been other successful suits which, although 
filed, argued, and won on another theory (fraud or misrepresenta- 
tion, for example), suggest that the suit could also have succeeded 
if it had been framed as a contract issue. Student affairs profession- 
als and legal commentators point to the increased number of con- 
tract suits filed and the notable successes as evidence that there is 
a real threat of legal liability today for colleges and universities 
under this theory. They predict a change in the balance of power 
between institutions and their students, mandated by a wave of 
victories by students in contract suits. 

This study was undertaken in order to evaluate how real the 
threat of contract liability is. When the results are analyzed, there 
is much less certainty that contract suits are a viable route for 
aggrieved students. Fears of educators that the courts—through 
contract suits—may dictate radical changes in the student-univer- 
sity relationship appear disproportionate to the actual threat. The 
courts’ acceptance of contract doctrine in the campus setting is 
limited to particular kinds of issues. These successful suits are, 





* B.A., 1964, Merrimack College; M.A., 1968, University of Oregon; J.D., 1979, University of 
Nebraska; Ph.D., 1980 University of Nebraska; Associate University Counsel, Central Michi- 
gan University. 

‘People ex rel. Cecil v. Bellevue Hosp. Medical College, 60 Hun. 107, 14 N.Y.S. 490 
(Sup. Ct.), aff'd, 128 N.Y. 621, 28 N.E. 253 (1891). 
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however, of great importance because of the critical issues they 
involve. 


Historical Development 


Early cases dealt primarily with three areas: requiring a college 
to grant a degree to someone who had successfully completed the 
course of study,” misconduct dismissals,’ and disputes over tuition 
payments.’ From the beginning courts have enforced express terms 
of the contract as written in catalogs or bulletins,” but also have 
read in implied terms. The most well-established implied terms 
include these: 1) a person who fulfills the terms and conditions set 
out by the college must be granted a degree;® 2) doing anything 
“subversive of the discipline of the college or [which] would show 
him to be morally unfit’ justifies a student’s expulsion;® 3) students 
have the right to continue enrollment until the end of their particular 
course of study, so long as they pay the fees and comply with other 
reasonable requirements.” 


Niedermeyer v. Curators of University of Missouri’® set out a 





? Baltimore Univ. v. Colton, 98 Md. 623, 57 A. 14 (1904); State ex rel. Nelson v. Lincoln 
Medical College, 81 Neb. 533, 116 N.W. 294 (1908); People ex rel. Cecil v. Bellevue Hosp. 
Medical College, 60 Hun. 107, 14 N.Y.S. 490 (Sup. Ct.), aff'd, 128 N.Y. 621, 28 N.E. 253 (1891); 
Frank v. Marquette Univ., 209 Wis. 372, 245 N.W. 125 (1932); State ex rel. Burg v. Milwaukee 
Medical College, 128 Wis. 7, 106 N.W. 116 (1906). 

3 Koblitz v. Western Reserve Univ., 11 Ohio C.C. 515, 21 Ohio Cir. Dec. 144 (1901); 
Goldstein v. New York Univ., 76 A.D. 80, 78 N.Y.S. 739 (1902); Samson v. Trustees of Columbia 
Univ., 101 Misc. 146, 167 N.Y.S. 202 (Sup. Ct.), aff'd, 181 A.D. 936, 167 N.Y.S. 1125 (1917), 

* See notes 13-21 infra. 

° See, e.g., Van Brink v. Lehman, 199 A.D. 784, 19 N.Y.S. 342 (1922); William v. Stein, 
100 Misc. 677, 166 N.Y.S. 836 (App. Term 1917); Castleberry v. Tyler Commercial College, 217 
S.W. 111 (Tex. Civ. App. 1919). 

® See People ex re}. Cecil v. Bellevue Hosp. Medical College, 60 Hun. 107, 14 N.Y.S. 490 
(Sup. Ct.), aff'd, 128 N.Y. 621, 28 N.E. 253 (1891). There was disagreement among courts 
whether mandamus was a proper remedy or whether suits for damages or specific perform- 
ance for breach of contract should be the only available avenues of redress. Compare Booker 
v. Grand Rapids Medical College, 156 Mich. 95, 120 N.W. 589 (1909) (contract rights not 
enforceable by mandamus) and State ex rel. Burg v. Milwaukee Medical College, 128 Wis. 7, 
106 N.W. 116 (1906) (requiring action for damages or specific performance) with Baltimore 
Univ. v. Colton, 98 Md. 623, 57 A. 14 (1904) (allowing mandamus action), State ex rel. Nelson 
v. Lincoln Medical College, 81 Neb. 533, 116 N.W. 294 (1908) (same), and Goldstein v. New 
York Univ., 76 A.D. 80, 78 N.Y.S. 739 (1902) (allowing injunctive relief). 

? Goldstein v. New York Univ., 76 A.D. 80, 82, 78 N.Y.S.2d 739, 740 (1902). 

® Id. See also John B. Stetson Univ. v. Hunt, 88 Fla. 510, 102 So. 637 (1924); Kentucky 
Military Inst. v. Bramblet, 158 Ky. 205, 164 S.W. 808 (1914); Samson v. Trustees of Columbia 
Univ., 101 Misc. 146, 167 N.Y.S. 202 (Sup. Ct.), aff'd, 181 A.D. 936, 167 N.Y.S. 1125 (1917); 
Koblitz v. Western Reserve Univ., 11 Ohio C.C. 515, 21 Ohio Cir. Dec. 144 (1901). 

® Booker v. Grand Rapids Medical College, 156 Mich. 95, 120 N.W. 589 (1909); Goldstein 
v. New York Univ., 76 A.D. 80, 78 N.Y.S. 739 (1902); Samson v. Trustees of Columbia Univ., 
101 Misc. 146, 167 N.Y.S. 202 (Sup. Ct.), aff'd, 181 A.D. 936, 167 N.Y.S. 1125 (1917); People ex 
rel. Cecil v. Bellevue Hosp. Medical College, 60 Hun. 107, 14 N.Y.S. 490 (Sup. Ct.), aff’d, 128 
N.Y. 621, 28 N.E. 253 (1891). 

© 61 Mo. App. 654 (Kan. City App. 1895). 
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variation of this last principle which has been controversial and 
unsettled to this day. The disagreement involves the duration of the 
contract. The Niedermeyer court said that when the student paid 
the first year’s tuition, a complete and binding contract arose for 
the entire educational program, on the terms set out in the school’s 
catalog. Either one contract for several years came into existence 
when the student was accepted and paid for the first year, or there 
was a contract for the first year and an option for renewal during 
subsequent years. The option was supported by consideration (the 
first year’s tuition) and when exercised was binding upon the 
school.’ Other courts saw the duration of the contract differently, 
asserting that the parties entered into a separate contract each 
year. 

Disputes about tuition were by far the most frequent subject of 
contract litigation in the early twentieth century. The schools, 
perhaps as much as students, found contract to be a viable basis for 
these suits. For example, in William v. Stein,“ a school sued the 
parents of a young girl for the balance due on the tuition for the 
second semester, even though the girl had left the institution before 
the end of the first term. The appellate court stated what has 
become the generally accepted rule: the contract for the entire year 
was indivisible; either the college was entitled to the entire amount 
of tuition or nothing. The appellate court rejected the trial court’s 
reasoning that the school must show actual damages, i.e., expenses 
incurred by them even though the student was not in attendance.“ 

Other courts found ways to dismiss claims for the balance of 
tuition allegedly due. Harsh results were avoided when courts found 
schools had agreed to other changes in the terms of the written 
catalog. In such cases, courts read in implied terms,” applied the 
oral contract,’® or read the two agreements to complement each 
other.’ Courts also evaded the harsh effects of finding the contract 
indivisible by deciding that the school had breached the contract 
first,’° by finding fraud in the inducement to obtain the parent’s 
signature on the enrollment contract,’ and by reading the terms of 





"Id. at 657-58. There was no reservation of the right to change tuition rates or other 
rules in the catalog at issue. Accord, Samson v. Trustees of Columbia Univ., 101 Misc. 146, 
167 N.Y.S. 202 (Sup. Ct.), aff'd, 181 A.D. 936; 167 N.Y.S. 1125 (1917). 

'? See, e.g., Koblitz v. Western Reserve Univ., 11 Ohio C.C. 515, 21 Ohio Cir. Dec. 144 
(1901). 

'8 100 Misc. 677, 166 N.Y.S. 836 (App. Term 1917). 

"4 Id. at 679-80, 166 N.Y.S. at 837. Accord, Van Brink v. Lehman, 199 A.D. 784, 192 N.Y.S. 
342 (1922); Kabus v. Seftner, 34 Misc. 538, 69 N.Y.S. 983 (App. Term 1901). But see Hartridge 
School v. Riordan, 112 N.Y.S. 1089 (App. Term 1908). 

* Kentucky Military Inst. v. Bramblet, 158 Ky. 205, 164 S.W. 808 (1914). 

© Texas Military College v. Taylor, 275 S.W. 1089 (Tex. Civ. App. 1925). 

7 Horner School v. Wescott, 124 N.C. 518, 32 S.E. 885 (1899). 

'’ McClintock v. Lake Forest Univ., 222 Ill. App. 468 (1921); Miami Military Inst. v. Leff, 
129 Misc. 481, 220 N.Y.S. 799 (Buffalo City Ct. 1926). 

'® Aynesworth v. Peacock Military College, 225 S.W. 866 (Tex. Civ. App. 1920); Brown 
v. Search, 131 Wis. 109, 111 N.W. 210 (1907). 
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the contract with great literalness.” When the student was shown 
to have violated a disciplinary rule, however, the school could 
normally expel the student without refunding any of the tuition 
already collected.” 

In the 1920’s colleges stopped relying at court on either an 
inherent power to dismiss students at will or an implied contract 
term to justify dismissals. Instead, colleges began to rely on written 
provisions inserted in catalogs or application forms which reserved 
to the college the right to exclude a student at any time, for any 
reason the college found sufficient. This express term prevailed 
over the student’s implied right to continue until graduation unless 
reasonable grounds existed for expulsion.” At the same time these 
reservation clauses started to appear, the courts began to distinguish 
private from public institutions. Because a college was a private 
institution, the relationship between college and student was purely 
contractual, the courts said.”* If there were any question that public 
colleges might be required to provide notice of charges and an 
opportunity to be heard prior to expulsion, there was no doubt 
that students at private colleges could contract away that right.” 

For over thirty-five years after Anthony v. Syracuse Univer- 
sity”® was decided in 1928, there were very few cases alleging breach 
of contract by either the university or the student.”’ Early successes 
in tuition disputes faded as few of these cases arose after 1928. The 
acceptance of the “reservation clause” by courts virtually assured 
victory to any university challenged by a student with contract 
doctrine litigation. The entire theory faced a questionable future. 


Recent Cases 


In the late 1960s, the unilateral cessation of contract suits by 
students against universities ended, and the shower of cases became 





”° Culver Military Academy v. Staley, 250 Ill. App. 531 (1928); Horner School v. Wescott, 
124 N.C. 518, 32 S.E. 885 (1899); Rogers v. Councill, 266 S.W. 267 (Tex. Civ. App. 1924). 

2! Manson v. Culver Military Academy, 141 II]. App. 250 (1908); Kabus v. Seftner, 34 
Misc. 538, 69 N.Y.S. 983 (App. Term 1901). 

8 See Anthony v. Syracuse Univ., 224 A.D. 487, 231 N.Y.S. 435 (1928); Barker v. Trustees 
of Bryn Mawr College, 278 Pa. 121, 122 A. 220 (1923). 

** John B. Stetson Univ. v. Hunt, 88 Fla. 510, 102 So. 637 (1924); Barker v. Trustees of 
Bryn Mawr College, 278 Pa. 121, 122 A. 220 (1923). 

** See State ex rel. Ingersoll v. Clapp, 81 Mont. 200, 216, 263 P. 433, 437, cert. denied, 277 
U.S. 591, appeal dismissed, 278 U.S. 661 (1928); Goldstein v. New York Univ., 76 A.D. 80, 86, 
78 N.Y.S. 739, 743 (1902). 

© See note 23 supra. 

°6 224 A.D. 487, 231 N.Y.S. 435 (1928). 

*? Students were unsuccessful in contract suits against schools and colleges in Robinson 
v. University of Miami, 100 So. 2d 442 (Fla. Dist. Ct. App. 1958); People ex rel. Tinkoff v. 
Northwestern Univ., 333 Ill. App. 224, 77 N.E.2d 345 (1947), cert. denied, 335 U.S. 829 (1948); 
Southern Methodist Univ. v. Evans, 131 Tex. 333, 115 S.W.2d 622 (1938); Frank v. Marquette 
Univ., 209 Wis. 372, 245 N.W. 125 (1932). One student succeeded in stating a claim in Strank 
v. Mercy Hosp., 383 Pa. 54, 117 A.2d 697 (1955). 








1980-81 STUDENT CONTRACT SUITS 195 


a torrent in the 1970s. Contract suits since the 1960s fall into several 
categories, according to the fact patterns presented: tuition and fees, 
scholarships, student discipline, miscellaneous, and the academic 
relationship. The academic relationship includes disputes about 
program terminations, the quality of academic programs, refusals 
to grant a degree, changes in requirements during a student’s tenure, 
academic dismissals, and academic dismissal procedures. 

Students have usually won challenges to program terminations 
and to serious deterioration in the quality of academic programs. 
They have a reasonable chance of winning tuition disputes and 
cases involving fraud. Depending on the facts, they may also prevail 
in cases involving a refusal to grant a degree. 


Tuition and Fees 


Colleges and universities, for the most part, no longer sue to 
collect tuition when students withdraw early in the semester, al- 
though if sued for a refund, they may counterclaim for the unpaid 
portion.” Probably this is due to the inauguration of more reason- 
able payment schedules, and using a term or a semester rather than 
a full year as the period of the contract. Schools and colleges are 
also perhaps less likely to allow students to begin a term without 
having made some payment. The expenses of the first few days can 
often be covered by the deposit which was required long before the 
first class day. It is also undoubtedly due to the difficulty schools 
face in winning.” 

The tuition disputes arise because colleges frequently require 
an entire year’s or semester’s payment either before the term begins 
or shortly thereafter. Catalogs and tuition statements generally 
include a refund schedule which provides that, after the first few 
weeks, tuition is not refundable if the student withdraws prior to 
the end of the term. 





8 In Navato v. Sletten, 560 F.2d 340 (8th Cir. 1977), the University of Missouri Medical 
School counterclaimed, not for tuition, but for the cost of the training the student received 
while in residency. The student had resigned because the institution extended the training 
period for six months. The court rejected the counterclaim. It found that the college had first 
breached the contract by imposing the additional training period without due process. 

*® The State University of New York at Buffalo sued to obtain $215.50 tuition and fees 
from a former student. The action was dismissed because the statute of limitations had run. 
State v. Fenton, 68 A.D.2d 951, 414 N.Y.S.2d 58 (1979). 

A proprietary school offering beauty operator training sued a former student on a 
promissory note given for the amount of tuition. The court found a failure of consideration 
because the school had not maintained the attendance records required by the state to entitle 
the student to take the certification examination. The student had a complete defense to the 
suit. Sciortino v. Leach, 242 So. 2d 269 (La. Ct. App. 1970). See also Pacquin v. Northern Mich. 
Univ., 79 Mich. App. 605, 262 N.W.2d 672 (1977), in which a student contended the university 
owed her money damages because it had failed to secure certification for its nursing program, 
thereby preventing plaintiff from obtaining the credentials necessary to practice nursing. The 
court avoided a decision on the merits of the claim by affirming that the court of claims had 
exclusive jurisdiction over breach of contract suits against state instrumentalities. 
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King v. American Academy of Dramatic Arts*® demonstrates 
the continuing viability of the older tuition refund cases. The 
plaintiff was expelled after completing five weeks of a twenty-eight 
week course. The court read the provisions of the enrollment 
contract very literally and found none applicable.*’ The court then 
relied on implied terms of the contract; whether the student was 
entitled to a refund depended on who had breached the contract 
first. Since the expulsion was unjustified, the school was required 
to refund the entire tuition paid. The court did disagree with the old 
rule that the contract was indivisible and that tuition should not be 
apportioned. It suggested apportionment should be decided on a 
case-by-case basis. In the instant case, the court believed the facts 
dictated a total refund.” 

In Cazenovia College v. Patterson,” the college instituted suit 
for tuition and fees for the entire school year, although tue student 
had withdrawn before the school year began. The court ruled that 
the student’s father (the defendant) was entitled to a trial interpret- 
ing the terms of the contract he had signed. The language of the 
court suggested that while the defendant had forfeited the deposit, 
he was not liable for further tuition payments. 

The facts were similar in Drucker v. New York University,™ 
except that the student had already paid the tuition for his first 
semester and was seeking a refund. In Drucker, the student did not 
obtain a refund, although he kad “resigned [his] place in the Fresh- 
man Class’ six days before classes began. The court quoted 
William v. Stein” to the effect that the contract was indivisible, and 
said the plaintiff had breached the contract without cause, and thus 
could not recover payments made under that contract.” 

Some of the recent cases in which students have requested 
refunds are the peculiar products of the times. Two suits arose after 





*° 102 Misc. 2d 1111, 425 N.Y.S.2d 505 (N.Y.C. Civ. Ct. 1980). 

*! Id. at 1112, 425 N.Y.S.2d at 507. 

* Id. at 1113-14, 425 N.Y.S.2d at 507-08. 

845 A.D.2d 501, 360 N.Y.S.2d 84 (1974). 

** 59 Misc. 2d 789, 300 N.Y.S.2d 749 (App. Term 1969), aff'd, 308 N.Y.S.2d 644 (App. Div. 
1970). 

*° 57 Misc. 2d 937, 938, 293 N.Y.S.2d 923, 925 (N.Y.C. Civ. Ct. 1968), rev’d, 59 Misc. 2d 
789, 300 N.Y.S.2d 749 (App. Term 1969), aff'd, 308 N.Y.S.2d 644 (App. Div. 1970). 

*° 100 Misc. 677, 166 N.Y.S. 836 (App. Term 1917). See notes 13-14 and accompanying 
text supra. 

*’ 59 Misc. 2d 789, 790, 300 N.Y.S.2d 749, 751 (App. Term 1969), aff'd, 308 N.Y.S.2d 644 
(App. Div. 1970). The trial court decision provides an articulate explanation of how modern 
contract theory might be applied to extend broader protection to students. The lower court 
injected public policy into the interpretation and application of the contract. It applied newer 
notions of liquidated damages/penalty and actual '.nowledge or reasonable expectation of 
knowledge of the terms of the contract. It also recognized the differences in bargaining power 
between a student and an educational institution. 57 Misc. 2d 937, 293 N.Y.S.2d 923 (N.Y.C. 


Civ. Ct. 1968), rev'd, 59 Misc. 2d 789, 300 N.Y.S.2d 749 (App. Term 1969), aff'd, 308 N.Y.S.2d 
644 (App. Div. 1970). 
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classes were suspended because of anti-war demonstrations. A one 
day suspension was considered too minor to be a breach,” but 
whether a suspension of classes for two weeks or more was de 
minimis was held to be a question of fact and was remitted for 
trial. 

Changes in tuition rates during the student’s enrollment usually 
have been upheld. When the college published course fees and did 
not reserve the right to change them, and where a student had 
already paid the stated amount, the college could not hold students 
liable for subsequent increases.*® On the other hand, where a 
transfer tuition fee was announced in the college catalog, and the 
student was reminded of it when he transferred from one school to 
another within the university, the student was deemed to have 
accepted the contract term.” 

All of the attacks on massive tuition increases at medical 
schools, using a breach of contract theory, have failed. In one suit 
involving George Washington University Medical School, the court 
disagreed with the students’ contention that catalog estimates of 
tuition increases were binding.” The court said the words simply 
expressed an ‘expectancy’ and not a “promise susceptible of 
enforcement.” 

Students at Northwestern University medical school sued to 
prevent a $2,505 tuition increase in one year.” The court upheld the 
tuition increase. It said the catalog language was so indefinite that 
there was no contract at all as to tuition rates.“ The court in this 
case is the only ultimate decisionmaker which has discussed 
whether the contract was one of adhesion. The court said that 
contracts of adhesion require not only that one party have superior 
bargaining power, but also that it take unfair advantage of the 
weaker party. The University here, the court said, had not taken 
unfair advantage of the students.*’ 


Scholarships 


Closely related to disputes about tuition and fees, because they 
also involve directly the payment of money allegedly owed, are 
suits to enforce scholarship awards. 

One scholarship awarded to a prospective student was re- 





** Paynter v. New York Univ., 66 Misc. 2d 92, 319 N.Y.S.2d 893 (App. Term 1971). 
* Zumbrun v. University of So. Cal., 25 Cal. App. 3d 1, 101 Cal. Rptr. 499 (1972). 

“” Silver v. Queens College, 63 Misc. 2d 186, 311 N.Y.S.2d 313 (N.Y.C. Civ. Ct. 1970). 
“' Auser v. Cornell Univ., 71 Misc. 2d 1084, 337 N.Y.S.2d 878 (Sup. Ct. 1972). 

“ Basch v. George Washington Univ., 370 A.2d 1364 (D.C. 1977). 

* Id. at 1368. 

“Id. 

“ Eisele v. Ayers, 63 Ill. App. 3d 1039, 381 N.E.2d 21 (1978). 

“* Id. at 1043, 381 N.E.2d at 26. 

“" Id. at 1046, 381 N.E.2d at 27. 











198 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 7, No. 3-4 


scinded when the college discovered that it had made an error in 
computing the athlete’s grade point average and that the student 
was ineligible under National Collegiate Athletic Association 
(NCAA) rules.” Since the student was unable to perform his part of 
the contract—i.e., comply with the rules of the NCAA—he could 
not require the other party to perform. From a slightly different 
perspective, the college was excused from performance because of 
its inability to fulfill its promise; it could not allow the student to 
participate in the basketball program without violating the NCAA 
rules.~ 

In another scholarship case, the student athlete refused to play 
football because he wanted to put the time and effort into academ- 
ics.” When the college terminated his scholarship, he sued for 
breach of contract.’ The dispute centered around an oral agreement 
that if there was a conflict between football and academics, the 
student could restrict his participation in athletics as much as 
necessary to “assure reasonable academic progress.” The court 
defined this term to mean maintaining grades equal to requirements 
of the University for good standing. Since the student’s grades were 
above this standard, he had breached the contract. Accordingly, the 
University was not obligated to continue the scholarship.” 

A New York court resolved the contractual issue regarding a 
scholarship in a different fashion. This court simply held that the 
granting of a scholarship was “not contractual in nature.” There- 
fore the state had breached no contract when the Legislature re- 
pealed a statute creating graduate fellowships after the plaintiff had 
accepted one for the following year.” 


Student Discipline 


Contract suits have been used to attack the adequacy of due 
process in disciplinary cases. Students at public universities have 
relied primarily on constitutional rights to procedural due process 
since Dixon v. Alabama State Board of Education.” 





“* Begley v. Corporation of Mercer Univ., 367 F. Supp. 908 (E.D. Tenn. 1973). 

Id. at 910. 

° Taylor v. Wake Forest Univ., 16 N.C. App. 117, 119-20, 191 S.E.2d 379, 381, cert. 
denied, 282 N.C. 307, 192 S.E.2d 197 (1972). 

*! Id. at 117, 191 S.E.2d at 380. 

* Id. at 121, 191 S.E.2d at 382. 

53 Id. 

* Ewing v. State, 69 Misc. 2d 923, 924, 331 N.Y.S.2d 287, 288 (Ct. Cl. 1972). 

* Id. The court said that, even if the awarding of a fellowship was contractual, the 
plaintiff had not shown that the approval and filing process, required by law before any 
contract became binding on the state, had been completed prior to revocation of the 
scholarship. Id. at 924, 331 N.Y.S.2d at 288-89. 

°6 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961). 
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One public university student did use contract theory to chal- 
lenge her dismissal for changing grades on teachers’ report forms.” 
The court found that the student’s contract with the state “by its 
very nature incorporated constitutional principles of due process.” 
But the court further found that this student had received adequate 
notice and hearing.” 

Several midshipmen at the United States Merchant Marine 
Academy were more successful.” They had been expelled for using 
marijuana on campus.” The only evidence against them was infor- 
mation they had provided following an interrogation by federal 
narcotics agents and a local county detective. Before they provided 
this self-incriminating information, they were assured nothing they 
said would be used against them.” The court found that a contract 
arose when the narcotics investigators, as agents of the Academy, 
made an offer which the students, by their actions, accepted. The 
Academy was bound by the contract and prohibited from using the 
admissions in a disciplinary hearing against the students.” 

Student suits against private universities for alleged procedural 
due process violations are more common. Since Dixon v. Alabama 
State Board of Education™, students at public institutions have been 
assured substantial procedural protection prior to a dismissal for 
misconduct. It is doubtful that a court will find state action in a 
dismissal by a private college,” however, and so students at those 
institutions do not have constitutional protection. Under a variety 
of theories, courts will protect college students from blatantly 
arbitrary or discriminatory action, but the burden of proof is so 
great in these cases that students can rarely prevail.” Thus private 
university students could be expected to rely more heavily on 
contract doctrine to secure procedural rights to notice and hearing 
before dismissal. 

In one suit, the student prevailed.” Ithaca College had estab- 
lished a judicial code which gave the student the same rights at the 





* Andersen v. Regents of Univ. of Cal, 22 Cal. App. 3d 763, 99 Cal. Rptr. 531, cert. 
denied, 409 U.S. 1006 (1972). ~ 

58 Id. at 770, 99 Cal. Rptr. at 535. 

5? Id. at 771-73, 99 Cal. Rptr. at 536-38. 

® Krawez v. Stans, 306 F. Supp. 1230 (E.D.N.Y. 1969). 

*' Id. at 1231. 

* Id. at 1232. 

® Id. at 1234-35. 

* 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961). 

See, e.g., Cummings v. Virginia School of Cosmetology, 466 F. Supp. 780 (E.D. Va. 
1979); Miller v. Long Island Univ., 85 Misc. 2d 393, 380 N.Y.S.2d 917 (Sup. Ct. 1976); 
Kwiatkowski v. Ithaca College, 82 Misc. 2d 43, 386 N.Y.S.2d 973 (Sup. Ct. 1975). But see Ryan 
v. Hofstra Univ., 67 Misc. 2d 651, 324 N.Y.S.2d 964 (1971), supplemented, 68 Misc. 2d 890, 328 
N.Y.S.2d 339 (Sup. Ct. 1972). 

* See Ryan v. Hofstra Univ., 67 Misc. 2d 651, 658, 324 N.Y.S.2d 964, 972-73 (1971), 
supplemented, 68 Misc. 2d 890, 328 N.Y.S.2d 339 (Sup. Ct. 1972). 
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appeal level as he or she had at the initial hearing. The plaintiff was 
suspended but neither he nor his representative was allowed to 
attend the appeal board session. The college was found in breach, 
and the case was remanded for a new hearing.™ 

The student prevailed in another case where the dismissal 
resulted from her irrational and disruptive actions.” The private 
college’s rules provided for a hearing prior to a dismissal for any 
reason other than academic failure.” Although the court expressed 
its dissatisfaction with contract theory, it held that, regardless of 
the theoretical foundation, a university must follow its own proce- 
dures when suspending or expelling a student.”’ The court found 
that the dismissal was not solely because of academic insufficiency, 
but was largely because of the young woman’s apparent emotional 
disturbance.” Informal meetings with the dean were not an ade- 
quate substitute for a formal hearing which the college’s rules 
guaranteed.” The court ordered that the plaintiff be reinstated 
unless a hearing was held prior to the opening of the next semester.” 

Where the catalog provision is less specific, or entirely missing, 
the courts are likely to uphold the college procedure, so long as it is 
not arbitrary or an abuse of discretion. When a Howard University 
medical student was suspended for cheating, he challenged the 
composition of the hearing board.” The Code of Conduct was silent 
on what constituted a quorum and what constituted the member- 


ship of the hearing board during the summer, so the court incor- 
porated the established practices of the University into the con- 
tract.” The court found that the hearing board was properly con- 





*’ Kwiatkowski v. Ithaca College, 82 Misc. 2d 43, 363 N.Y.S.2d 973 (Sup. Ct. 1975). 
® Id. at 48, 363 N.Y.S.2d at 980. See also Quinn v. St. Francis College, Sup. Ct., Kings 
County, N.Y.L,J., June 12, 1980, where a college suspended a student in his final semester and 
refused to grant him a degree. The student's father had a disagreement with the college as to 
whether money was owed to the college. Until the amount was paid, the college refused to 
issue transcripts for the student. Someone secured the release of the transcripts by submitting 
to the registrar a clearance slip from the controller's office with forged signatures. Following 
a meeting with the student and his father the dean suspended the plaintiff, although the 
father claimed responsibility for the forgeries. The suspension was upheld by a hearing 
committee, but the committee did not conduct a formal hearing or interviews. The court 
concluded that the college failed to follow its own procedures and annulled the disciplinary 
action. The court expressed at length its outrage at the school. It said suspension was far too 
severe a penalty for the infraction, even if the student were proved responsible. It placed 
much of the blame for the forgery on the college and suggested the college had no right to 
withhold transcripts because a student had not paid his bills. 
® Tedeschi v. Wagner College, 49 N.Y.2d 652, 404 N.E.2d 1302 (1980). 
Id. at 657, 404 N.E.2d at 1304. 
” Td. at 658-60, 404 N.E.2d at 1305-06. 
Id. at 660-61, 404 N.E.2d at 1306. 
*8 Id. at 661, 404 N.E.2d at 1306. 
™ Id. at 662, 404 N.E.2d at 1307. 
* Pride v. Howard Univ., 384 A.2d 31 (D.C. 1978). 
® Id. at 34. 
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stituted, despite the absence of two student members; there was no 
breach of contract.”” 

The court in Swanson v. Wesley College” said the implied 
terms of the contract between a student and a private college 
included basic procedural fairness in disciplinary proceedings.” 
The student was notified of the charges and of the hearing, but he 
did not appear at the hearing or protest its taking place. The hearing 
board followed closely the procedures set out in the student hand- 
book. It recommended the student be permanently suspended for 
his threats against the life of another student.” The court decided 
that the college had acted reasonably and that the student’s threats 
had been a breach of his contract of education. The suspension was 
valid. 

The Tenth Circuit thought the plaintiff had failed to show a 
contract with the university in Slaughter v. Brigham Young Univer- 
sity,’ even though both a Graduate School catalog and conduct 


honor codes existed.* The court initially stated that “[t]he complaint 
is upon contract theory alone.” The court rejected the contract 
claim because “neither the conclusory allegations of the complaint 
... Nor... the proof submitted ... establish[ed] a contract between 
plaintiff and the University in the disciplinary context.” The court 
was not clear about whether the plaintiff had simply not spelled 
out offer, acceptance and consideration in his pleadings or whether 


it believed the catalog provisions were not terms of the contract.® 
It said “some elements of the law of contracts are used ... in the 
analysis of the relationship between plaintiff and the University to 
provide some framework into which to put the problem of expulsion 





“Td. 

8 402 A.2d 401 (Del. Super. 1979). 

9 Id. at 403. Accord, Ryan v. Hofstra Univ., 67 Misc. 2d 651, 324 N.Y.S.2d 964 (Sup. Ct. 
1971), supplemented, 68 Misc. 2d 890, 328 N.Y.S.2d 339 (Sup. Ct. 1972). The court refused to 
accept as part of the express terms a statement of the misconduct dismissal procedures, 
because they were sent to the student only at the time of the expulsion. Id. at 658, 324 
N.Y.S.2d at 973. 

® 402 A.2d 401, 402 (Del. Super. 1979). 

*' Id. at 404. See also Wisch v. Sanford School, 420 F. Supp. 1310 (D. Del. 1976) 
(expulsion of girl for using marijuana in her room upheld because procedure followed— 
confrontation by witness before the headmaster and opportunity to reply to charge—was 
basically fair). 

* 514 F.2d 622 (10th Cir.), cert. denied, 423 U.S. 898 (1975). 

*3 Id. at 626. The student was expelled for the unauthorized and fraudulent use of a 
faculty member’s name as co-author of an article submitted for publication. The circuit court 
of appeals reversed the jury verdict awarding $88,283 in damages to plaintiff. Id. at 624-25. 

“Id. at 624. The court also concluded that there was no arbitrary action by the 
university. The procedure followed was adequate, id. at 624-25, and the findings were 
supported by substantial evidence. Id. at 625. 

* Id. at 626. 

6 Id. 
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for disciplinary reasons.”*’ But it refused to apply ‘all commercial 
contract law” “rigidly” or exclusively. The court particularly 
rejected the contract remedy of money damages and said reinstate- 
ment would be the appropriate remedy had the expulsion been 
wrongful.” 

Courts continue to uphold reservation clauses as valid de‘2nses 
to suits attacking misconduct dismissals on procedural due process 
grounds. In Greene v. Howard University,” students were expelled 
from a private university after a campus disruption. They were 
given no notice of charges or hearing prior to the expulsion. Since 
the University catalog reserved the right “to require withdrawal of 
any student at any time for any reason deemed sufficient to the 
university,” the court upheld the dismissal.°° 


Miscellaneous Complaints 


Parents and students have rested various other complaints 
about university action on a breach of contract theory. A parent, 
for example, was unsuccessful in claiming a breach of contract 
when Vassar College liberalized its policies to eliminate restrictions 
on male visiting hours in female dormitories.” 

A prospective student was more successful in Steinberg v. 


Chicago Medical School,” when he alleged that the college failed to 
evaluate applicants according to its stated criteria.”” The court said 
that a contract was created, for the limited purpose of evaluating 
the application, when the college accepted the application fee from 





*’ Id. (emphasis in original). 

=A. 

Ad. 

” Id. at 626-27. 

*' 271 F. Supp. 609 (D.D.C. 1967), modified, 412 F.2d 1128 (D.C. Cir. 1969). 

* Id. at 613. 

** Id. On appeal, the University claimed mootness as all students expelled had since 
graduated or would be allowed to. The court required the University to remove from the 
students’ records any reference to the expulsions, because the University was the party 
claiming mootness. 412 F.2d 1128 (D.C. Cir. 1969). 

See also Miller v. Long Island Univ., 85 Misc. 2d 393, 380 N.Y.S.2d 917 (Sup. Ct. 1976), 
which upheld expulsion from dormitories without notice or hearing on the same grounds, a 
reservation clause, and Carr v. St. John’s Univ., 17 A.D.2d 632, 231 N.Y.S.2d 410, aff'd, 12 
N.Y.2d 802, 187 N.E.2d 18, 235 N.Y.S.2d 834 (1962), which upheld the dismissal of Catholic 
students who had participated in a civil marriage of two Catholic students. 

™ Jones v. Vassar College, 59 Misc. 2d 296, 299 N.Y.S.2d 283 (Sup. Ct. 1969). 

® 69 Ill. 2d 320, 371 N.E.2d 634 (1977). 

* Plaintiff alleged students were admitted according to their ability to generate contri- 
butions to the school and according to their relationship to the school’s faculty and board. Id. 
at 327, 371 N.E.2d at 638. 
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plaintiff.” The prospective student had stated a cause of action, and 
the case was remanded for further proceedings.” 

A law school student contested his expulsion for poor academic 
performance in Abbariao v. Hamline University School of Law.” 
The contract-related argument was based on the fact that the 
original Midwestern College bulletin under which he was admitted 
had promised tutorial assistance.’” After he had begun law school, 
Midwestern affiliated with Hamline, and Hamline had not contin- 
ued this service.’” He claimed the lack of tutorial assistance was 
the cause of his poor grades. 

The court dismissed the student’s contract claim, relying on 
two common threads which run through many of the cases. The 
court said it would not rigidly import contract doctrine into the 
student-university relationship, and would not limit the college’s 
discretion because of a statement made three years earlier.’” Sec- 
ondly, the court said if it did apply strict contract law, the student 
would still lose, both because the bulletin contained a reservation 
clause and because a new contract was formed each semester.'’” 

Students have raised contract complaints about false promises 
of jobs upon graduation or placement assistance by the school, but 
most of these suits have been framed as misrepresentation.'™ 





* Id. at 330, 371 N.E.2d at 639. The court distinguished People ex rel. Tinkoff v. 
Northwestern Univ., 333 Ill. App. 224, 77 N.E.2d 345 (1947). While there is no right to contract 
with the university, here the university had elected to complete the contract by accepting the 
application fee. 69 Ill. 2d at 330, 371 N.E.2d at 639. 

* 69 Ill. 2d at 343, 371 N.E.2d at 641. 

% 258 N.W.2d 108, 110 (Minn. 1977). 

' Id. at 113 & n.5. 

'" Id, at 113-14 & n.6. 

' Id. at 113-14. 

"8 Id. at 114. 

' A former student was successful in securing a partial refund of tuition from a 
proprietary school when she alleged a breach of the school’s agreement to place her in 
employment upon completion of the training program. The school had promised, in its 
brochures, jobs and free placement services, but it had provided neither. The court ordered 
a refund of about half the tuition, saying plaintiff had received some benefit from the training 
provided. Stad v. Grace Downs Model & Air Career School, 65 Misc. 2d 1095, 319 N.Y.S.2d 
918 (N.Y.C. Civ. Ct. 1971). 

In Joyner v. Albert Merrill School, 97 Misc. 2d 568, 411 N.Y.S.2d 988 (N.Y.C. Civ. Ct. 
1978), the student alleged both fraud and breach of contract. The school misled the student 
about his aptitude for computer programming as well as the certainty of placement in a high 
paying job upon graduation. The student recovered $3,969 in damages, but the court rested 
its decision almost entirely on the finding of fraud. 

Other cases alleging misrepresentation or deceptive practices by post-secondary insti- 
tutions include United States v. Weatherspoon, 581 F.2d 595 (7th Cir. 1978); Zumbrun v. 
University of So. Cal., 25 Cal. App. 3d 1, 101 Cal. Rptr. 499 (1972); Steinberg v. Chicago 
Medical School, 41 Ill. App. 3d 804, 354 N.E.2d 586 (1976), aff'd in relevant part, reversed in 
part, 69 Ill. 2d 320, 371 N.E.2d 634 (1977); Jackson v. Bishop College, 359 So. 2d 704 (La. App. 
1978); Donnelly v. Suffolk Univ., 3 Mass. App. 788, 337 N.E.2d 920 (1975), cert. denied, 425 
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The Academic Relationship 


This article has thus far surveyed older cases and the results of 
recent cases involving fees, procedural due process for misconduct, 
and miscellaneous other contract issues. One significant area of 
cases remains: the academic relationship between the student and 
the university, the strictly educational component of the contract. 

Program Termination. At least four cases have involved the 
most basic question: the continued existence of the college or 
academic program. When a pharmacy college affiliated with Colum- 
bia University’ announced plans to close because of financial 
problems, students alleged a contractual right to continue their 
studies until graduation.’ The court agreed that the college was 
obliged to allow students to finish their program, unless circum- 
stances beyond their control prevented it.’°’ There were sufficient 
allegations to require a trial,’ although a temporary injunction was 
denied.'” 

The court reiterated this reasoning in Eden v. Board of 
Trustees.” The State University of New York cancelled plans to 
open a new school of podiatric medicine because of financial 
problems, after it had accepted a number of students.’ The court 
stated that the state could not show sufficient immediate dollar 
savings which would justify abrogating the existing contracts with 
the potential students.''* Although the University lacked the legal 
capacity to contract with the students because the final step had 
not been taken in making the new degree program official, the 
University was estopped from asserting this defense because of the 


U.S. 955 (1976); State ex rel. Douglas v. Ledwith, 204 Neb. 6, 281 N.W.2d 729 (1979); Trustees 
of Columbia Univ. v. Jacobsen, 53 N.J. Super. 574, 148 A.2d 63, appeal dismissed, 31 N.J. 221, 
156 A.2d 251 (1959), cert. denied, 363 U.S. 808 (1960); Behrend v. State, 55 Ohio App. 2d 135, 
379 N.E.2d 617 (1977); State v. Jost, 127 Vt. 120, 241 A.2d 316 (1968); Lewis v. Curry College, 89 
Wash. 2d 565, 573 P.2d 1312 (1978). 

'° Galton v. College of Pharmaceutical Sciences, 70 Misc. 2d 12, 332 N.Y.S.2d 909 (Sup. 
Ct. 1972). Columbia claimed it was not responsible for the pharmacy college’s financial 
support. 

'° Id. at 14, 332 N.Y.S.2d at 911. 

'" Id. at 15, 332 N.Y.S.2d at 912. This view is consistent with opinions expressed by the 
courts in Booker v. Grand Rapids Medical College, 156 Mich. 95, 120 N.W. 589 (1909), and 
Samson v. Trustees of Columbia Univ., 101 Misc. 146, 167 N.Y.S. 202 (Sup. Ct.), aff’d, 181 A.D. 
936, 167 N.Y.S. 1125 (1917). But see Abbaraio v. Hamline Univ. School of Law, 258 N.W.2d 
108 (Minn. 1977), supra at notes 99-103 and accompanying text, in which the court said a 
new contract was formed each semester. 

$70 Misc. 2d 12, 15, 332 N.Y.S.2d 909, 913 (Sup. Ct. 1972). 

'® Id. at 15, 332 N.Y.S.2d at 912. 

"49 A.D.2d 277, 374 N.Y.S.2d 686 (1975). 

'"' Id, at 278-79, 374 N.Y.S.2d at 688. 

''? Id. at 282, 374 N.Y.S.2d at 691. The court specifically limited the application of its 
decision to the first year of operation; it expressed “no opinion as to the rights of petitioners 
as to any period beyond” the first year. Id. at 284, 374 N.Y.S.2d at 693. 
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students’ justifiable reliance to their detriment on the University’s 
representations.” 

Again, in Peretti v. Montana’ the student prevailed in a suit 
for damages when a vocational education center discontinued its 
aviation technology program. Here, however, the court more nar- 
rowly defined the basis for its decision. The technical program 
required six quarters of consecutive enrollment before the student 
could receive a certificate; any period short of that would be useless 
for either employment or transfer to another institution.’ On these 
facts, the court said there was an implied contract that any student 
who enrolled would be provided an opportunity to complete the 
training.''® Although the state legislature had reduced the funding 
for the vocational education centers, other cuts in expenditures 
could have been made which would not have interfered with 
completion of an ongoing, integrated training program.’”’ 

Quality of Academic Program. Colleges may find themselves 
in a difficult situation when they decide to close a particular 
program as soon as students are graduated or transferred out. While 
Galton, Eden, and Peretti prevented immediate closure, Behrend v. 
State’'* exposed Ohio University School of Architecture to contrac- 
tual liability for allowing the program to deteriorate in quality while 
remaining students were completing their program. In Behrend, the 
school of architecture lost its accreditation, and the board of trustees 


decided to phase out the professional program.'’® The court held 
there was an implied contract to provide accredited academic 
training which “would qualify the ... graduate for the appropriate 


state professional examination.”’” “[U]nless there is shown to be 


an impossibility of performance, the contract must be fulfilled, or 
damages awarded.” 

In another case involving the institution’s obligation to offer a 
quality program, students recovered tuition aid for a program which 
disintegrated.’ Eight former doctoral students at Vanderbilt 





"S Td. at 283, 374 N.Y.S.2d at 691-92. These plaintiffs later brought suit in the New York 
Court of Claims for money damages allegedly incurred as a result of the state’s breach of 
contract with them. The court dismissed the claim because the actions were purely govern- 
mental, involving the exercise of discretion. The state has not waived its immunity for such 
acts, the court said. Eden v. State Univ. of N.Y., 103 Misc. 2d 461, 426 N.Y.S.2d 197(Ct.Cl. 
1980). 

"4 464 F. Supp. 784 (D. Mont. 1979). 

"9 Id. at 787. 

116 Id. 

"7 Id. at 786. 

"® 55 Ohio App. 2d 135, 379 N.E.2d 617 (1977). 

"9 Id. at 136-37, 379 N.E.2d at 619. 

' Id. at 140, 379 N.E.2d at 620. 

') Id. at 140, 379 N.E.2d at 621. 

'22 Lowenthal v. Vanderbilt Univ., Docket No. A-8525 (Davidson County, Tenn., Chan- 
cery Ct., Memorandum Opinion, filed Aug. 15, 1977). 
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University’s Graduate School of Management (GSM) alleged a 
breach of the University’s contract with them to provide a con- 
sistent, quality program of education.’” They enrolled in a non- 
traditional, unstructured program of study. The student suit was 
based primarily on changes in regulations and procedures, enacted 
in the spring of 1975, which were intended to tighten the program. 
These rule changes had the effect of rescinding formerly granted 
approval of work completed.’* The court decided that these 
changes, standing alone, were not sufficient to establish a breach of 
contract.'’” However, when combined with the environment in 
which the changes occurred, they did prove a complete lack of an 
operational doctoral program during the 1974-75 academic year.’ 
The court said the University, ‘‘[o]nce it has made the promise to do 
so, ... has a duty to provide a high quality of academic training 
leading to an academically respectable doctcral degree which may 
be earned by the satisfaction of reasonable and consistent standards 
and procedures. The university must provide the resources neces- 
sary to accomplish this end. This was Vanderbilt’s contractual 
obligation to the doctoral students at the GSM.’’”’ The court con- 
cluded that the problems were so severe that the doctoral program 
did not exist. The University was held in breach of contract, and 
was ordered to pay damages to the students equal to the tuition 
they had paid from their own resources.” 


These cases indicate that the university has an obligation to 
continue a program for students already enrolled or accepted until 
they have completed the course of study. Behrend further suggests 
that if the program was accredited upon the student's entrance, that 
accreditation must be maintained throughout their enrollment. The 
exception is demonstrated financial exigency where the termination 
of the program will in fact save money. Even in financial exigency, 





d, at 11-12. 

. at 12. 

. at 13. 

. at 16. 

. at 37-41. The total damages assessed equaled $24,087 plus interest. Id. at 40-41. 

But see Ianniello v. University of Bridgeport, No. 10009 (Fairfield County, Conn., C.P., 

filed June 7, 1977). A woman took a course in secondary education and upon completion sued 
for the return of her tuition and fees. She alleged breach of contract and misrepresentation, 
saying that the course did not provide the education she had paid for, and that the course 
was misrepresented in the catalog, since the actual course did not match the course 
description. Letter from Constantine Chagares, Dean of Student Personnel, University of 
Bridgeport, March 31, 1980. The court agreed that the relationship between the student and 
college was contractual, but said the courts should not become involved in judging academic 
quality. LINCOLN (Neb.) SUNDAY JOURNAL & STAR, July 3, 1977, at 7A. The court also indicated, 
however, that Ms. Ianniello had relied only on her own opinion to establish the quality of the 
course. Other students testified that the course had been useful to them. THE CHRONICLE OF 
HIGHER EDUCATION, June 20, 1977, at 2. 
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the program may well have to be one amenable to transfer of 
courses upon partial completion, and the college may have to 
provide sufficient advance notice to allow students time to find an 
alternative institution to which they can transfer. 

Refusal to Grant Degree. Older cases often revolved around 
refusals of universities to grant degrees to students who claimed 
they had completed the course of study.’” This theme is still raised 
by students, but not in the same context.’”° There are no more cases 
where the university simply denies a degree and refuses to give any 
reason for the denial. When the university denies a degree today, it 
usually states that the person has failed to meet its academic 
requirements.*” 

In one recent case, a seminary refused to award a degree to a 
student who had told the school’s officials that he was a homosex- 
ual.!** The court relied upon catalog provisions in deciding there 
was no breach of contract by the seminary. The catalog contained 
statements that the goal of the seminary was the preparation of 





"29 See note 2 supra. 

' Perhaps closest to the older cases is DeMarco v. University of Health Sciences, 40 
Ill. App. 3d 474, 352 N.E.2d 356 (1976). The student had been dismissed from medical school 
in 1944, six weeks before graduation, allegedly because he had falsified his application, but 
actually—so the court found—because he had failed to make a $500 contribution to the 
school. After years of negotiations and a $40,000 contribution the plaintiff was readmitted in 
1970. The agreement stipulated that he must pass Parts I and II of the National Board 
Examination and complete a year of clinical clerkships. After completing the clerkships but 
failing Part I of the National Boards, he sued for his degree. 

The court found that his 1944 dismissal had been arbitrary and discriminatory. They 
further found that the year of clerkship was intended to substitute for the fifth year internship 
required by his 1941 contract, and so the 1941 contract had now been completed. 

The court avoided the terms of the 1970 agreement by saying it just promised that the 
Medical College would do what it was already obligated to do under the 1941 contract. The 
new agreement was unfair, and so the court would not use equitable estoppel to enforce it 
against the plaintiff who had agreed to its terms. The court also rejected the assertion that 
the plaintiff had “unclean hands.” It said he had objected to the college’s unfairness all along, 
had not believed the college meant to enforce the test requirements, and had sued only when 
his good faith efforts were blocked by the unreasonable college requirements. 

The reasoning in this case probably is limited to the unique facts. The plaintiff was the 
owner of a hospital and needed a M.D. to satisfy state certification requirements. He did not 
intend to practice medicine or to take the state medical licensing examination. 

'' One law school student asked the court to compel the college to award him a degree. 
Finkel v. Brooklyn Law School, 61 Misc. 2d 198, 305 N.Y.S.2d 61 (Sup. Ct. 1969). The court 
refused because the state Board of Regents rule stated that no one could receive a J.D. unless 
he had completed three years of undergraduate work before he began law school; this student 
had taken the undergraduate course work after his admission to law school. Id. 

The courts will not accept an argument that the contract prevents the university from 
dismissing for academic insufficiency. In Ross v. Pennsylvania State Univ., 445 F. Supp. 147 
(M.D. Pa. 1978), the student claimed his dismissal was a violation of his contract as a graduate 
student and graduate assistant. The court found that the terms of the contract as a graduate 
student allowed dismissal for insufficient academic performance, and his contract as a 
graduate assistant was conditional upon his remaining a graduate student. 


'® Lexington Theological Seminary v. Vance, 596 S.W.2d 11 (Ky. App. 1979). 
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Christian ministers and that they sought as students persons with 
Christian character traits and a commitment to Christian ideals. 
The court held that these statements were not too vague to preclude 
the graduation of an admitted homosexual.'*’ Colleges—especially 
religious seminaries—have the right and obligation to exercise dis- 
cretion in awarding degrees, the court said, and there had been no 
abuse of that discretion when the degree was refused.'™ 

When a student has received individualized assurances that 
certain performances will entitle him to a degree and he has acted 
in reliance on those assurances, the courts may order the degree 
given. One example is Healy v. Larsson.’* The first year a new 
community college was in operation, the plaintiff transferred in to 
complete an Associate of Arts degree. He consulted with a number 
of college officials in planning his schedule to ensure that he would 
take courses to meet the degree requirements. After the student 
completed the courses, he was refused a degree because he had not 
taken the necessary courses within his area of concentration.’ He 
sued for and won an order directing the college to issue him a 
degree. The court agreed with earlier cases that the student-insti- 
tution contract contains an implied term that if a student completes 
the requirements set down by the university, he has a right to the 
degree.’*’ The college officials were the agents of the institution and 
their actions defining the graduation requirements were binding 
upon the college. Since the student completed the program set out 
for him, he was entitled to receive the degree.'® 





183 Id. at 13. 

'4 Td. at 14-15. But see Quinn v. St. Francis College, Sup. Ct., Kings County, N.Y.L.J., 
Jure 12, 1980, note 68 supra. 

'8 67 Misc. 2d 374, 323 N.Y.S.2d 625 (Sup. Ct. 1971), aff'd, 42 A.D.2d 1051, 348 N.Y.S.2d 
971 (1973), aff'd, 35 N.Y.2d 653, 318 N.E.2d 608, 360 N.Y.S.2d 419 (1974). 

‘6 Id. at 374-75, 323 N.Y.S.2d at 626. 

137 Id. 

‘8 Id. at 375, 323 N.Y.S.2d at 627. Other cases have raised the same issues, but not in a 
suit for breach of contract. Olsson v. Board of Higher Educ., 49 N.Y.2d 408, 402 N.E.2d 1150 
(1980), reversed two lower courts’ decisions ordering a college to issue a master’s degree to a 
criminal justice student. The student took a review course to prepare for the final compre- 
hensive examination. The instructor of the review course mis-stated the requirements for 
passing the exam. When the student achieved the mis-stated criteria but failed according to 
the actual criteria, he sued for his degree. The court pointed out that judicial reluctance to 
interfere with the academic judgment of professional educators was well founded, especially 
because the award of a degree becomes a certification by the college of the graduate’s 
knowledge and skills. The court said that estoppel might well lie where the diploma was. 
withheld on some technical grounds, but that this action was an “extreme remedy which 
should be reserved for the most egregious of circumstances.” Id. at 416, 402 N.E.2d at 1154. 
This court did make one reference to the implied contract between university and student. It 
said “[t]he essence of the implied contract is that an academic institution must act in good 
faith in its dealings with its students.” Id. at 414, 402 N.E.2d at 1153. 

See also Tanner v. Board of Trustees, 48 Ill. App. 3d 680, 363 N.E.2d 208 (1977) (trial 
ordered in mandamus action; contract claim dismissed because only court of claims had 
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The result was similar in Blank v. Board of Higher Education 
of New York.’** The student had arranged to secure his baccalau- 
reate degree from Brooklyn College through the Professional Option 
Plan. This Plan allowed students to use the credits earned in the 
first year of law school in place of the normal senior year of 
undergraduate credits. Blank also secured from instructors and 
other officials within Brooklyn College approval to enroll at Brook- 
lyn in two psychology classes needed for his major, and to receive 
credit for them without attending the classes. He successfully com- 
pleted these two courses, and credit for them was recorded in his 
official transcript. After completing the law school courses, he was 
denied the baccalaureate degree. The college contended that while 
he had completed the psychology courses for credit, they did not 
count towards his degree. The court reviewed provisions in various 
college publications, and concluded that a policy “not to grant 
degree credit for courses taken without attendance in classes” 
probably did not exist and, if it did, had not been communicated to 
faculty and advisors who should have known of it. The court 
ordered Brooklyn College to award a degree to the petitioner. The 
College was estopped from “assert[ing] that the courses should have 
been taken in another manner’ by the permissions given by the 
College’s agents (members of the faculty, a program advisor, a 
department chairperson). 

Change of Requirements During Student’s Tenure. In both 
Healy and Blank, the student had received personal assurances 
from college officials that a certain plan of conduct would be 
acceptable to the institution. These assurances prevailed, even if the 
catalog might be read to dictate a different result. Students are 
rarely able to show such individual assurance. More often students 
argue that general rule changes, enacted since they first enrolled, 
have put them at an unfair disadvantage. And it is here that students 
encounter insurmountable barriers. 

One of the issues in Blank was whether the rules relied upon 
by the College had been in force at the time Mr. Blank was a 
student.’” The College introduced 1966 documents to prove policy 
in force, but Mr. Blank was arguing he should have received his 
degree in June of 1965.'** Other cases have questioned the power of 





jurisdiction); Holloway v. University of Mont., 582 P.2d 1265 (Mont. 1978) (declaratory 
judgment denied); Kantor v. Schmidt, 75 A.D.2d 897 (1980) (earlier decision ordering degree 
recalled; Kaelin v. University of Pittsburgh, 421 Pa. 220, 218 A.2d 798, cert. denied, 385 U.S. 
837 (1966) (mandamus denied). 

‘89.51 Misc. 2d 724, 273 N.Y.S.2d 796 (Sup. Ct. 1966). Though this decision does not 
explicitly state it is relying on a contract theory, the analysis seems fully consistent with 
contract theory, and so it is included here. 

' Id. at 728, 273 N.Y.S.2d at 801 (emphasis added). 

'! Id. at 730, 273 N.Y.S.2d at 803. 

'? Id. at 727-28, 273 N.Y.S.2d at 800. 

‘8 Id. at 726, 273 N.Y.S.2d at 799. 
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the university to change the degree requirements once the student 
has enrolled but before graduation.'“* Courts are not sympathetic to 
this challenge. 

In Mahovongsanan v. Hal Georgia State University added 
a comprehensive examination requirement after the plaintiff's en- 
rollment in a master’s program in education.'“° When plaintiff failed 
the exam twice, she refused an offer to allow her to take additional 
course work instead of the exam, and filed suit for the degree. The 
court found the change in graduation requirements was not a breach 
of contract. The university had the right, and probably the respon- 
sibility, to modify professional preparation programs according to 
its perception of need.'’ ‘The appellee’s claim of a binding, absolute 
unchangeable contract is particularly anomalous in the context of 
training professional teachers in post graduate level work.’ 

Academic Dismissals. Many disputes seem to have arisen be- 
cause universities distinguish a passing grade in a course from 
academic performance needed for a degree. Barely passing every 
course will not yield a grade point average (g.p.a.) high enough for 
graduation at most institutions. Many colleges explicitly state in 
catalogs what g.p.a. is necessary for graduation, frequently an 
average of 2.00 and a 4.00 scale.'*” Apparently, some universities do 
not set out such definite standards.” Instead they rely on general 
catalog statements that satisfactory performance (either to continue 
in a program or to graduate) depends not only on grades but on 


aes 


other appraisals of the student's record and ability. These clauses 
are especially prevalent at professional schools where clinical abil- 
ity is seen as an essential prerequisite to successful completion of 


the program.’ 





"4 See Holloway v. University of Mont., 582 P.2d 1265 (Mont. 1978); Atkinson v. Traetta, 
45 A.D.2d 956, 359 N.Y.S.2d 120 (1974); Schoppelrei v. Franklin Univ., 11 Ohio App. 2d 60, 228 
N.E.2d 334 (1967); Kaelin v. University of Pittsburgh, 421 Pa. 220, 218 A.2d 798, cert. denied, 
385 U.S. 837 (1966). These cases deal with the issue of rule changes, but do not sound in 
contract. 

'#© 529 F.2d 448 (5th Cir. 1976). 

‘6 Td. at 450. 

vA. 

' Id. The contract claim was almost summarily disposed of by this court. Most of the 
opinion focuses on dismissing the plaintiff's claim of a violation of her substantive and 
procedural due process rights. Academic decisions were distinguished from disciplinary 
actions; she received timely notice of the change in requirements and was not entitled to a 
hearing prior to the institution's decision. Id. at 449-50. 

'® See, e.g., BLACK HILLs (S.D.) STATE COLLEGE BULLETIN 1978-79, at 34; LXIX BULLETIN 
OF THE UNIVERSITY OF NEW HAMPSHIRE, Undergraduate Issue, at 15 (March 1978); DARTMOUTH 
COLLEGE GENERAL INFORMATION 1978-79, at 53 (August 1978); NORTHERN ARIZONA UNIVERSITY 
BuLLETIN: General Catalog 1977-79, at 62; SAN JosE City COLLEGE 1978-79, at 65, 123; SOMERSET 
County (N.J.) COLLEGE CATALOG 1978-79, at 33. 

' See, e.g., Watson v. University of S. Ala. College of Medicine, 463 F. Supp. 720, 723- 
24 (S.D. Ala. 1979); Lexington Theological Seminary v. Vance, 596 S.W.2d 11 (Ky. App. 1979). 

'*! See Board of Curators v. Horowitz, 435 U.S. 78 (1978), as an example of a case where 
outstanding performance in the classroom was not sufficient to prevent academic dismissal 
where clinical skills were deemed deficient. 
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These general statements will usually be sufficient to sustain 
the university’s right to refuse a degree. Articulation by the insti- 
tution, just prior to graduation, of what the general statement means 
in a given case will not be seen as arbitrary or an addition of a new 
degree requirement, as the student-plaintiff found in Balogun v. 
Cornell University.’ The plaintiff passed all courses required by 
the Veterinary College curriculum, but ranked last in his class, with 
g.p.a. considerably below 2.00.” The Student Information Booklet 
said that whether a student had done satisfactory work depended 
on an evaluation of the “student’s record and potential,’ and that 
the “standard of excellence [would be] determined by the 
faculty.”"*’ The court found this “clear reservation of a right of 
review’ sufficient to support the college’s right to decide the 
student was ineligible for graduation. There was no breach of 
contract.’”” 

These same general requirements of satisfactory performance 
usually will also support a university’s decision to drop a student 
from a program before its completion.’® In Watson v. University of 
South Alabama College of Medicine,’” a medical student alleged a 
breach of contract when a faculty committee recommended dis- 
missal after an evaluation of the student’s first year’s performance. 
The student claimed that the bulletin listing of what constituted a 
passing grade in each course also governed as the dismissal and 
retention standard. Since the average of the student’s grades equaled 


the score required for a passing grade in any one course, he con- 
tended the dismissal was a breach of contract. The court found this 


claim “completely lacking in merit,’ and “frivolous.” The court 


disagreed that the bulletin language meant what the student con- 
tended.” 





182 70 Misc. 2d 474, 333 N.Y.S.2d 838 (Sup. Ct. 1971). 

‘88 The case does not state what his cumulative g.p.a. was, upon completion of the 
entire program. His g.p.a. for the first semester of the senior year was 1.681, and for the 
second semester 1.352. The lowest final semester g.p.a. of a graduate from this program 
during the 10 year period, 1960-1969, was 1.635. Id. at 475, 333 N.Y.S.2d at 840. 

' Id. at 476, 333 N.Y.S.2d at 841. 

185 Td. 

86 Td. 

‘87 Since the procedures followed by the college in arriving at its decision were the 
same as those used in other similar situations, there was also no evidence that the decision 
was arbitrary or discriminatory. Id. See also Lexington Theological Seminary v. Vance, 596 
S.W.2d 11 (Ky. App. 1979). 

‘8 In one case, the student prevailed. She sued because the nursing school refused to 
allow her to advance from the academic to the clinical portion of the practical nurse training 
program. She alleged that she had met the qualifications for advancement, and the school’s 
action was a breach of its contract with her. The Supreme Court of Louisiana said that she 
had stated a cause of action in contract, and remanded for further proceedings. Hill v. North- 
Central Area Voc. Tech. School, 310 So. 2d 104 (La. 1975). 

‘°° 463 F. Supp. 720 (S.D. Ala. 1979). 

' Id. at 726. 
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Abrams v. Illinois College of Podiatric Medicine’® also involved 
the interpretation of student handbook terms, as well as a review of 
oral promises. The student was dismissed after failing one course 
in his first semester,“ and two more courses during the second 
semester.’ He asserted a learning disability which prevented his 
progressing at the usual rate.'® The student claimed a breach of 
contract when the College refused to allow him to take a reexami- 
nation in the two courses he failed second semester.’ The court 
pointed out that the handbook provided for reexamination after 
failure only in a single course. Thus even if Abrams passed the one 
reexamination, he would still be ineligible for retention.’® 

This student also asserted a breach of contract because the 
college had not followed a policy outlined in the student handbook, 
by not giving him periodic feedback on his academic progress or 
making recommendations for improvement.’ The court interpreted 
the handbook provision as expressing an intention, a hope. But it 
was not a promise, an offer “which created a power of acceptance 
in the plaintiff.”’” 

Finally, Abrams based his breach of contract suit on an oral 
assurance by college officials that they would assist him to succeed 
despite his learning disability.'"’ The court decided that this oral 
statement did not create a binding oral contract, because the terms 
were too indefinite and vague to be susceptible of enforcement.’” 

In Sofair v. State University,’” a dismissed medical student 
contended, inter alia, that the college violated express and implied 
terms of its contract with him’ when it dismissed him for failing 
to show sufficient clinical aptitude for medical practice. There had 
been a series of special requirements imposed on the student as his 
unsatisfactory performance continued. The student contended that 
the college was obligated to let him complete these special require- 
ments, i.e., repeat his entire fourth year (he had been dismissed half 
way through). The court said these claims amounted to an argument 
that the student was entitled to a degree simply upon accumulating 





‘63 77 Ill. App. 3d 471, 395 N.E.2d 1061 (1979). 


164 Td. at , 395 N.E.2d at 1062. 
adder , 395 N.E.2d at 1063. 

166 Id. at , 395 N.E.2d at 1062. 

167 Td. at , 395 N.E.2d at 1065. 

18 Id. at , 395 N.E.2d at 1066. 

16 Td. at , 395 N.E.2d at 1065. 

170 Id. 

1 Td. at , 395 N.E.2d at 1064. 

172 Td. at , 395 N.E.2d at 1064-65. 


3 54 A.D.2d 287, 388 N.Y.S.2d 453 (1976), rev'd, 44 N.Y.2d 475, 377 N.E.2d 730, 406 
N.Y.S.2d 276 (1978). The Appellate Division found a violation of the student’s procedural due 
process rights, and it was this finding which was reversed upon further appeal. 44 N.Y.2d 
475, 479, 377 N.E.2d 730, 731, 406 N.Y.S.2d 276, 277 (1978). 

4 Td. at 292, 388 N.Y.S.2d at 457. 
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the required number and kind of credits. The court reiterated the 
sentiment of Mahavongsanan’™ that professional schools have a 
special duty to assure the competence of their graduates. Earlier in 
the decision, in the context of resolving an arbitrariness claim, the 
court pointed out that the medical school had stated in its handbook 
that students could be dismissed at any time for “due cause includ- 
ing deficient academic performance.”*”° Such a clause was sufficient 
to reserve the right to dismiss or refuse a degree to students who 
were believed to be incompetent to practice that profession.’” 
Mahavongsanan raised the possibility that the right to dismiss 
a student for academic insufficiency would be implied even absent 
a general reservation clause.’ This theme was relied upon and 
elaborated in Jansen v. Emory University.” A dental student dis- 
missed for academic insufficiency asserted that his contract with 
the dental college, which assured dismissal only with “due pro- 
cess,” gave him a right to full adversary due process prior to 
dismissal. The court rejected his claim by pointing out that the 
contract specified just what due process entailed in this situation, 
and went on to point out that contracts for education will “be 
construed in a manner which leaves the school sufficient discretion 
to properly exercise its educational responsibility.”’* It threw into 
question the possibility of the success of any contract theory in 
academic dismissal cases: ‘‘As long as the decision to dismiss Jansen 
was essentially academic and neither alleged nor shown to be a 
mere pretense to punish him for disciplinary infractions, it is not 
subject to judicial review as a breach of the educational contract.”™ 
These cases, taken together, seem to indicate that if a university 
has placed in its catalog some statement that accumulation of a 
certain number of credits is not in itself enough to guarantee 
promotion or graduation, such statement will allow the institution 
to dismiss or refuse to graduate students, provided that decision is 
based on academic requirements and has been reached by a reason- 
able procedure. Even without any catalog provision stating that 
faculty will be the judge of adequate academic progress, it is possible 





' 529 F.2d 448 (5th Cir. 1976). See notes 145-148 and accompanying text supra. 

'® Sofair v. State Univ., 54 A.D.2d 287, 388 N.Y.S.2d 453, 456, rev'd, 44 N.Y.2d 475, 377 
N.E.2d 730, 406 N.Y.S.2d 276 (1978). 

7 Id. at 291, 388 N.Y.S.2d at 457. See also, Abbaraio v. Hamline Univ. School of Law, 
258 N.W.2d 108 (Minn. 1977), where the court relied on a reservation clause in the bulletin 
which stated that all programs were subject to change without notice. The predecessor 
institution to Hamline promised tutorial assistance for students, but after affiliation with 
Hamline two years later, these services were discontinued. The court found there had been 
no breach of contract because of the reservation clause. 

'%8 529 F.2d 448, 450 (5th Cir. 1976). 

‘9 440 F. Supp. 1060 (N.D. Ga. 1977), aff'd, 579 F.2d 45 (5th Cir. 1978). 

'* Td. at 1062. 

181 Id. 

'®? Id. at 1063. 
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that a college may successfully defend against suits by dismissed 
students. The ultimate test seems to be abuse of discretion.” 
Whether the case sounds in contract or directly challenges arbitrary 
and capricious action by the university, the outcome will likely 
depend on whether the court finds that the university has abused 
its discretion.’ 

Where there have been several semesters of academic difficul- 
ties and the college has appeared to bend its policies to give the 
student more chances than required by written policies, the student 
will not prevail against the ultimate dismissal by pointing out the 
divergence of the college from those established policies. This was 
seen in Sofair’® and Mahavongsanan.” It was also influential in 
Giles v. Howard University.'*’ Here the medical school promotion 
policy stated that a student could be dismissed if he or she had a 
failing grade in one or more courses by the end of a year plus the 
summer Directed Study Program.’ However, the student might be 
allowed to repeat the entire year. The plaintiff was allowed to 
repeat his first year, after failing one course, but was advised that 
if he failed any courses during the first semester, he would be 
dropped.’** When this happened, the student claimed breach of 
contract by the college.’ He contended that the college had only 
two options available to it: dismissal at the end of the first year and 
summer or allowing a repetition of the entire first year. The court 
found this reading “patently unreasonable.”’’*’ The promotions pol- 
icy was read to allow the imposition of any reasonable conditions 
if the student were allowed to stay and repeat the year. Given this 
interpretation the court found there had been no breach by the 
medical school.'” 

The result was the same in Paulsen v. Golden Gate Univer- 
sity.'** Here a law student failed to meet the academic requirements 





"8 See also, University of Miami v. Militana, 184 So. 2d 701, 704 (Fla. Dist. Ct. App. 
1966); Ryan v. Hofstra Univ., 67 Misc. 2d 651, 659, 324 N.Y.S.2d 964, 973 (Sup. Ct. 1971); Jones 
v. Vassar College, 59 Misc. 2d 296, 297, 299 N.Y.S.2d 283, 285-86 (Sup. Ct. 1969). 

' See Quinn v. St. Francis College, Sup. Ct., Kings County, N.Y.L.J., June 12, 1980, 
supra note 68, for an example of the results-oriented reasoning of courts. 

'8 See notes 173-77 and accompanying text supra. 

"6 See notes 145-148 and accompanying text supra. See also Abrams v. New School 
for Social Research, 40 N.Y.2d 961, 359 N.E.2d 329, 390 N.Y.S.2d 818 (1976), notes 201-202 
infra. 

‘8? 428 F. Supp. 603 (D.D.C. 1977). 

'88 Id. at 604. 

ws R 

'® Id. at 605. He also unsuccessfully alleged a violation of procedural due process. Id. 
at 604-05. 

'*! Td. at 606. 

'® Id. See also Wells v. George Peabody College, 377 F. Supp. 1108 (M.D. Tenn.), aff'd, 
487 F.2d 1403 (6th Cir. 1973), where the court simply said the college “breached no contract 
it may have had with plaintiff” in refusing to let him continue a Ph.D. program after he had 
failed the oral examinations twice. Id. at 1110. 

'83 25 Cal. 3d 803, 602 P.2d 778, 159 Cal. Rptr. 858 (1979). 
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for graduation after three full years of study.‘* The law school 
consented to allow him to take additional classes during a fourth 
year so that he might qualify to take the bar examination, but his 
readmission was on the condition that regardless of the level of his 
academic achievement in the fourth year, he would not be eligible 
for a law degree from Golden Gate.’” At the end of his fourth year, 
Paulsen had not completed enough courses to be eligible for the bar 
examination but he had completed the number of credits with 
exactly the minimum cumulative grade point average normally 
required for a degree.’” The student filed for a declaratory judgment 
that he was entitled to a degree.'*’ The court said he was not entitled 
to such relief. The imposition of the condition was not arbitrary or 
capricious,’* and there had been no breach of contract by the 
University." Whatever contract the University had with the stu- 
dent included the condition that no degree would be forthcoming.” 

Academic Dismissal Procedures. The previous cases have dem- 
onstrated academic dismissal which students attacked as wrong on 
the merits. Other student-plaintiffs have had no more success in 
challenging the procedure by which the dismissal decision was 
reached. In Abrams v. New School for Social Research,” for 
example, the plaintiff failed the Ph.D. oral examinations three times. 
He claimed that the procedure followed the third time was not what 
had been negotiated between him and the New School. The court 
said that this allegation could not be sustained. There were to be 
three independent assessments by social scientists from outside the 
university. When the first two evaluations were negative, the plain- 
tiff was dismissed. The court said this procedure was consistent 
with the agreement the parties had made.”” 

Again in Lyons v. Salve Regina College,”” the student failed to 
convince the court that the procedures followed were different from 
those to which the college committed itself in the catalog. The 
student was disqualified from the nursing progran, after failing a 
required course, although she was allowed to graduate with a 





'4 Td. at 806, 602 P.2d at 779, 159 Cal. Rptr. at 859. 

'85 Td. at 807, 602 P.2d at 780, 159 Cal. Rptr. at 860. 

mal | 

'87 Td. at 808, 602 P.2d at 781, 159 Cal. Rptr. at 861. 

'8 Td. at 810, 602 P.2d at 782, 159 Cal. Rptr. at 862. 

'% Td. at 811, 602 P.2d at 783, 159 Cal. Rptr. at 863. 

2” Id. The student also argued that the law school only described in its catalog two 
categories of students: degree and non-degree. Since only attorneys or law school graduates 
could be non-degree students, the college had no power to expand this category to include 
him; thus Paulsen must have been a degree student. The court rejected this argument, saying 
the college should be allowed flexibility and should not be penalized for adapting its policies 
to give Paulsen a special chance. Id. at 812, 602 P.2d at 783, 159 Cal. Rptr. at 863. 

1 40 N.Y.2d 961, 359 N.E.2d 329, 390 N.Y.S.2d 818 (1976). 

202 Id. 

203 565 F.2d 200 (1st Cir. 1977), cert. denied, 435 U.S. 971 (1978). 
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psychology degree instead. The plaintiff appealed according to 
the procedures outlined in the college’s academic information and 
registration materials. The rules provided that a three faculty mem- 
ber grade appeal committee would hear the case, and that “the 
recommendation of the committee would be made to the ... Asso- 
ciate Dean of the College.””” The committee recommended, 2 to 1, 
that the failing grade be changed to Incomplete,” but the Associate 
Dean overruled it and denied the grade appeal.” 

The litigation focused on the meaning of ‘recommendation ... 
to the Associate Dean” in the college’s rules, whether the recom- 
mendation of the committee was binding or simply advisory.”” The 
court took “recommendation” in its ordinary meaning, and upheld 
the action of the Dean in choosing not to follow the recommendation 
of the committee.”” 

Summary. Contract suits challenging academic decisions of the 
university are unlikely to succeed. Courts are very reluctant to 
involve themselves in the academic life of institutions. Especially if 
the university includes some kind of reservation clause in its cata- 
log—whether referring to changes in course content or requirements 
for graduation, or defining successful academic progress—courts 
will uphold the university’s decision. Regardless of the legal theory 
used by plaintiffs, courts have consistently refused to overturn 
academic dismissals on any grounds other than arbitrariness. 

In the academic area, courts not only refuse to review the 
substantive decision to dismiss, but they also will not impose 
procedural requirements. Whether the United States Supreme Court 
decision in Board of Curators v. Horowitz" held that in academic 
dismissals an opportunity to be heard is not an essential of consti- 
tutional procedural due process, or that a less formal opportunity to 
be heard is adequate, lower courts can be expected to continue to 
avoid review of most academic decisions by universities. The theory 
under which the case is viewed is probably secondary to the strong 
philosophical aversion of the courts to involvement in the academic 





24 Her dismissal from nursing occurred in her final year because she failed the course 
after missing several classes. The student contended that, because the absences were caused 
by the illness of a friend, the instructor had said she would receive an Incomplete. 422 F. 
Supp. 1354, 1358 (D.R.I. 1976), rev’d, 565 F.2d 200 (1st Cir. 1977), cert. denied, 435 U.S. 971 
(1978). 

°° 565 F.2d at 201. 

2 Id. at 201-02. 

*”” Td. at 202. 

ow ad. 

20 Td. at 203. The circuit court rejected the district court's reasoning that, since the word 
was not “unambiguous on its face,” 422 F. Supp. at 1360, the court “must look beyond the 
words of the contract not to alter its meaning, but to determine what effect the parties 
intended.” 422 F. Supp. at 1361. 

210 435 U.S. 78 (1978). 
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processes of the university. Courts generally believe these decisions 
are best left within the academic community. 

Only when challenging the termination or the lack of quality of 
an academic program are students likely to prevail. And in those 
two areas, the likelihood of success appears to be very high. 


Conclusion 


The case decisions do accept that the relationship between 
students and university may be viewed as contractual, at least in 
some respects. But usually, ‘“[o]nce the court has seized upon the 
contract analogy, it acts as if it were driven to finding for the 
college.””"’ Although there are notable exceptions—suits about the 
termination of academic programs, for example—courts for the 
most part seem unable or unwilling to recognize that they have 
wide discretion within the framework of contract theory.” Modern 
developments in contract theory, which have been applied in the 
commercial context in order to ameliorate harsh results, have not 
been applied in the student-college cases. 

The contract cases reviewed are most notable for their lack of 
agreement on almost any application of particular aspects of con- 
tract law doctrine. They disagree as to what constitutes the offer 
and what the acceptance.””* They disagree as to whether the dura- 


tion of the contract is one term, one year, or the length of the entire 
course of study.”"* Cases differ as to whether the contract is entire 
and indivisible, and what that means.””° 





2"! Comment, Private Government on the Campus—Judicial Review of University 
Expulsions, 72 YALE L.J. 1362, 1377 (1963). 

21? Id. at 1387. 

218 Compare Hammond, Understanding the Parameters of Academic Fraud, NASPA J., 
Fall 1975, at 28, 29, and Contractual Relationships Between Students and Universities, 105 
INTELLECT 297, 298 (1977) with 47 U. Cin. L. REv. 309, 312 (1978). See also Steinberg v. Chicago 
Medical School, 69 Ill. 2d 320, 329-30, 371 N.E.2d 634, 639 (1977); People ex rel. Tinkoff v. 
Northwestern Univ., 333 Ill. App. 224, 232, 77 N.E.2d 345, 349 (1947), cert. denied, 335 U.S. 829 
(1948); Niedermeyer v. Curators of Univ. of Mo., 61 Mo. App. 654, 657 (Kan. City App. 1895); 
Cazenovia College v. Patterson, 45 A.D.2d 501, 502, 360 N.Y.S.2d 84, 86 (1974); Silver v. Queens 
College, 63 Misc. 2d 186, 186, 311 N.Y.S.2d 313, 314 (N.Y.C. Civ. Ct. 1970). 

214 Compare Koblitz v. Western Reserve Univ., 11 Ohio C.C. 515, 21 Ohio Cir. Dec. 144 
(1901) with Peretti v. Montana, 464 F. Supp. 784 (D. Mont. 1979); Eisele v. Ayers, 63 Ill. App. 
3d 1039, 381 N.E.2d 21 (1978); Booker v. Grand Rapids Medical College, 156 Mich. 95, 120 
N.W. 589 (1901); Niedermeyer v. Curators of Univ. of Mo., 61 Mo. App. 654 (Kan. City App. 
1895); Eden v. Board of Trustees, 49 A.D.2d 277, 374 N.Y.S.2d 686 (1975); Galton v. College of 
Pharmaceutical Sciences, 70 Misc. 2d 12, 332 N.Y.S.2d 909 (Sup. Ct. 1972); Samson v. Trustees 
of Columbia Univ., 101 Misc. 146, 167 N.Y.S. 202 (Sup. Ct.), aff'd, 181 A.D. 936, 167 N.Y.S. 1125 
(1917); Horner School v. Wescott, 124 N.C. 518, 32 S.E. 885 (1899); Behrend v. State, 55 Ohio 
App. 2d 135, 379 N.E.2d 617 (1977); Lowenthal v. Vanderbilt Univ., Docket No. A-8525 
(Davidson County, Tenn., Ch. Ct., Memorandum opinion, filed Aug. 15, 1977). 

215 Compare Drucker v. New York Univ., 59 Misc. 2d 789, 790, 300 N.Y.S.2d 749, 751 
(App. Term 1969), aff’d, 308 N.Y.S.2d 644 (App. Div. 1970); Miami Military Inst. v. Leff, 129 
Misc. 481, 481, 220 N.Y.S. 799, 799 (Buffalo City Ct. 1926); William v. Stein, 100 Misc. 677, 679- 
80, 166 N.Y.S. 836, 837 (App. Term 1917); Kabus v. Seftner, 34 Misc. 538, 540, 69 N.Y.S. 983, 
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Courts are not in agreement either on how aware students must 
be of the rules they are accepting at the time they enroll. Recent 
cases have not discussed this question directly, except the lower 
court decision in Drucker which was later reversed.”’® That court 
said students could not be held to obscure catalog provisions.””’ 
Older cases said actual knowledge of the terms was unnecessary 
and that it was unreasonable to expect institutions to write all rules 
down.”"* 

The present status of contract doctrine in the student-university 
context is uncertain. Particularly in light of the long history of cases 
raising the same issues, it is surprising that so little is settled in this 
field of law. The uncertainty does not seem to arise only from 
societal changes but also from persistent disagreements among 
courts on the interpretation and application of principles of contract 
law. 

Advocates of the contract model insist that the pro-college 
results of the decisions demonstrate problems, not with contract 
theory, but rather with the way courts have applied that theory.””” 
Lawsuits brought by students in the future may be expected to 
argue for acceptance of some changes which might make the out- 
come of contract suits more balanced. For example, courts have 
long interpreted vague, ambiguous or conflicting contract terms 
strictly against the party who drafted them, but this rule has not 


often been applied in student contract cases.””’ Courts could apply 
concepts of custom and usage to clarify vague language.””’ Contract 
terms truly so vague as to be meaningless might be found illusory.”” 
Contracts may be found adhesionary or unconscionable, and the 
unequal bargaining power between the student and college recog- 





984 (App. Term 1901) with Cazenovia College v. Patterson, 45 A.D.2d 501, 503, 360 N.Y.S.2d 
84, 87 (1974). 

216 Drucker v. New York Univ., 57 Misc. 2d 937, 293 N.Y.S.2d 923 (N.Y.C. Civ. Ct. 1968), 
rev'd, 59 Misc. 2d 789, 300 N.Y.S.2d 749 (App. Term 1969), aff'd, 308 N.Y.S.2d 644 (App. Div. 
1970). 

meal, 

718 John B. Stetson Univ. v. Hunt, 88 Fla. 510, 518, 102 So. 637, 640 (1924); Anthony v. 
Syracuse Univ., 224 A.D. 487, 490, 231 N.Y.S. 435, 439 (1928); Koblitz v. Western Reserve 
Univ., 11 Ohio C.C. 515, 515, 21 Ohio Cir. Dec. 144, 144 (1901). See Comment, Contract Law 
and the Student-University Relationship, 48 INp. L.J. 253, 263-64 (1974), regarding the 
divergence between a student's reasonable expectations about misconduct rules and the 
actual rules. 

219 Comment, 72 YALE L.J., supra note 211, at 1377; Beach, Fundamental Fairness in 
Search of a Legal Rationale in Private College Student Discipline and Expulsions, 2 J.C.&U.L. 
65, 80-81 (1974); Note, Judicial Review of the University-Student Relationship: Expulsions 
and Governance, 26 STAN. L. REv. 95, 104 (1973); 47 U. Cin. L. REv., supra note 213, at 314-15. 

°° Beach, supra note 219, at 80. 

“21 Id.; Comment, 72 YALE L.J., supra note 211, at 1369. 

2 Wilkinson & Rolapp, The Private College and Student Discipline, 56 A.B.A.J. 121, 
125 (1970); The College Catalog, 49 C.&U. 782, 784 (1974); Comment, 72 YALE L.J., supra note 
211, at 1378. 
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nized.”” Any of these changes might result in courts’ refusing to 
enforce any of the contract," refusing to enforce only the uncon- 
scionable part or rewriting the terms according to public policy 
conceptions of reasonableness and fair play.” Students’ attorneys 
may be expected to press these arguments in future cases. 

Courts have repeatedly stressed that only some aspects of 
commercial contract law are applicable to the college setting. Un- 
fortunately, these courts have not suggested what areas are suitable 
and what are not. Students do seem to succeed more when the 
conuract is presented as one of limited scope — governing tuition 
refunds, for example. 

Thus courts may view the overall goals of higher education as 
not susceptible to contract language and enforcement, making them 
reluctant to accept “the contract” as the framework governing the 
broad relationship between the parties. But students may be increas- 
ingly successful if they assert breach of a specific contract for a 
particular service — room and meals agreements, a separate con- 
tract for each course taken, a contract for graduation requirements, 
or a contract spelling out procedures to be followed prior to the 
imposition of academic or disciplinary sanctions. It is possible that 
courts already accept this view of a series of small contracts while 
rejecting the concept of one comprehensive contract. 

One might conclude that the outcome of the cases speaks 
clearly enough without express explanations of the reasoning pro- 
cess. On a practical level this is true: the cases do dictate that a 
student suing the college for breach of contract will have a difficult 
time winning. But caution may be in order. 

Many of the recent cases which students have lost have in- 
volved situations where the uninvolved reader would find it very 
difficult to support the student.”” It may be that much of the court’s 
reluctance to develop contract law doctrine in the student-university 
setting reflects the fact patterns presented more that anything else. 
Perhaps stronger cases would lead to an application of contract law 
principles in a way which would provide more protection for 
student rights. 

Also, some contract cases have distinguished the validity of the 
contract theory according to the public or private status of the 





23 35 BROOKLYN L. REV. 486, 488 (1969); Are the Rights of Students Expanding? 38 OKLA. 
B.A.]. 1585, 1586 (1967); Note, 26 STAN. L. REv., supra note 219, at 104; 47 U. Cin. L. REv., 
supra note 213, at 314; Comment, 72 YALE L.J., supra note 211 at 1377. 

24 Note, 26 STAN. L., REV., supra note 219, at 104. 

#25 Comment, 72 YALE L.J., supra note 211, at 1379. 

226 See, e.g., Mahavongsanan v. Hall, 529 F.2d 448 (5th Cir. 1976); Watson v. University 
of S. Ala. College of Medicine, 463 F. Supp. 720 (S.D. Ala. 1979); Sofair v. State Univ., 54 
A.D.2d 287, 388 N.Y.S.2d 453 (1976), rev'd on other grounds, 44 N.Y.2d 475, 377 N.E.2d 730, 406 
N.Y.S.2d 276 (1978); Abrams v. New School for Social Research, 40 N.Y.2d 961, 359 N.E.2d 
329, 390 N.Y.S.2d 818 (1976). 
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university. But the cases discussing this distinction have involved 
private institutions.”” The cases resolving contract claims against 
public colleges have never said the theory was inappropriate be- 
cause the institution involved was public. 

Focusing on the results of the cases to date, however, there are 
substantive issues about which students will prevail in a breach of 
contract suit. While the cases do suggest that the outlook for 
students in contract suits is not bright, in narrow categories students 
do prevail. 

Most generally, there is a point in time as to any matter 
potentially sounding in contract after which it is too late for the 
college to change its mind, and any attempts to change will be 
overridden by the courts. Regarding the amount of tuition payments, 
this time comes when the student pays his fees (assuming the 
college has not reserved the right to change them later). Regarding 
graduation requirements, once the college commits itself to grant a 
degree to this student if he or she completes specified courses, and 
the student relies on this commitment, the college is bound. In these 
instances, when an institution commits itself to a particular course 
of action with sufficient specificity, the court will hold it to its 
promise; when reliance is placed on a more general commitment by 
the institution, however, the courts are much less willing to enforce 
it. 

Six cases where students prevailed involved tuition claims.”” 
Suits for money owed are more familiar to courts, and they may 
find these easier to resolve under traditional contract principles. 
This is also an area where a student suit has been acceptable for 
many years. It is one of the most business-like aspects of the 
student-college relationship, and it is one area where both parties 
are most likely to expect the stated rules to be binding. 

Two cases in which students were successful involved allega- 
tions of college misconduct which could also have sounded in 
fraud.”” Courts might be expected to be more receptive to suits 
under any theoretical umbrella, where they see allegations and 
proof of deception which will unfairly hurt many other prospective 
students. 

Because of the inherent judicial bias toward universities, es- 





*" See, e.g., John B, Stetson Univ. v. Hunt, 88 Fla. 510, 517, 102 So. 637, 640 (1924); 
Barker v. Trustees of Bryn Mawr College, 278 Pa. 121, 122, 122 A. 220, 221 (1923). 

°° Navato v. Sletten, 560 F.2d 340 (8th Cir. 1977); Zumbrun v. University of So. Cal., 25 
Cal. App. 3d 1, 101 Cal. Rptr. 449 (1972); Sciortino v. Leach, 242 So. 2d 269 (La. Ct. App. 1970); 
State v. Fenton, 68 A.D.2d 951, 414 N.Y.S.2d 58 (1979); Cazenovia College v. Patterson, 45 
A.D.2d 501, 360 N.Y.S.2d 84 (1974); Silver v. Queens College, 63 Misc. 2d 186, 311 N.Y.S.2d 313 
(N.Y.C. Civ. Ct. 1970). 

°° Steinberg v. Chicago Medical School, 69 II]. 2d 320, 371 N.E.2d 634 (1977); Stad v. 


Grace Downs Model & Air Career School, 65 Misc. 2d 1095, 319 N.Y.S.2d 918 (N.Y.C. Civ. Ct. 
1971). 
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pecially on academic issues, perhaps most surprising is the fact that 
in all the cases attacking the closing down of an academic program 
the courts found in favor of the students.” While in one of these 
cases students only passed the pleading stage,” courts apparently 
are willing to take a closer look at major programmatic decisions 
which affect larger groups of students. 

As stated, students have a good chance of success where the 
college has breached a particularized commitment to this student. 
In addition, students may be able to prevail in contract suits where 
they can show that the institution has failed to follow its own 
procedures. If a university promises certain processes prior to 
dismissal, perhaps courts will find that failure to follow these 
processes is a breach of contract. Here too, though, a breach will be 
found only where the procedural protection afforded the student 
was Clearly less than that promised. Colleges which bend rules to 
allow people to continue as students, when the written rules would 
indicate dismissal, will not later be penalized for their flexibility. 

Except in program termination cases, the courts’ refusal to 
overturn university decisions on academic issues is most clear. It is 
partly a reflection of the courts’ heavily result-oriented approach to 
all student challenges to university academic decisions. Where the 
dispute involves money owed, the courts may feel somewhat more 
comfortable with, and be somewhat quicker to recognize, abuse and 


unfairness. But the closer the dispute intrudes on strictly academic 
relationships, the more reluctant the courts are to overturn a deci- 
sion made by educators. 





** Peretti v. Montana, 464 F. Supp. 784 (D. Mont. 1979); Eden v. Board of Trustees, 49 
A.D.2d 277, 374 N.Y.S.2d 686 (1975); Galton v. College of Pharmaceutical Sciences, 70 Misc. 
2d 12, 322 N.Y.S.2d 909 (Sup. Ct. 1972); Behrend v. State, 55 Ohio App. 2d 185, 379 N.E.2d 617 
(1977). 

**! Galton v. College of Pharmaceutical Sciences, 70 Misc. 2d 12, 332 N.Y.S.2d 909 (Sup. 
Ct. 1972). 











FACULTY ROLE IN ACADEMIC 
GOVERNANCE AND THE 
MANAGERIAL EXCLUSION: IMPACT 
OF THE YESHIVA UNIVERSITY 
DECISION 


BARBARA A. LEE* 


I. Introduction 


Academic governance on college and university campuses and 
the faculty’s role in the governance process have long been a source 
of controversy and misunderstanding.’ Faculty have sought, and 
have often won, the right to participate in decisionmaking which 
affects the curriculum, academic standards, or quality of teaching 
staff employed by the institution. Because of the substantial differ- 
ences between colleges and other, more hierarchical organizations 
in the way that decisions are made, the nature and extent of the 
faculty role in academic governance are often not well understood 
by those outside the academic enterprise, be they legislators, gov- 
ernment officials, or judges. One example of the problems involved 
in articulating the nature of the faculty governance role, and the 
courts’ difficulty in understanding such a role, is the Yeshiva 
University decision,” which held that faculty members at “mature” 
colleges and universities are managerial employees and may not 


organize and bargain under the provisions of the National Labor 
Relations Act.® 





*B.A., 1971, University of Vermont; M.A., 1972, Ph.D., 1977, Ohio State University; J.D. 
expected 1982, Georgetown University Law Center; presently Director, Data Trends Analysis, 
The Carnegie Foundation for the Advancement of Teaching. The views expressed in this 
article are the author's. No support for this research was provided by the Carnegie Founda- 
tion. 

' For a thorough discussion of academic governance and the role of faculty in campus 
decisionmaking, see BALDRIDGE, J. et al., POLICY MAKING AND EFFECTIVE LEADERSHIP (1978) 
{hereinafter cited as BALDRIDGE]. See also K. MORTIMER AND T. MCCONNELL, SHARING 
AUTHORITY EFFECTIVELY (1979) [hereinafter cited as MORTIMER AND MCCONNELL]. 

* NLRB v. Yeshiva University, 444 U.S. 672 (1980) [hereinafter cited as Yeshiva]. 

* Until the Yeshiva decision, faculty at private colleges and universities were covered 
by the National Labor Relations Act, 29 U.S.C. §§ 151-66 (1976) [hereinafter cited as “the 
Act], which regulates labor relations in private industry. Before 1970, the National Labor 
Relations Board [hereinafter cited as “the Board”], which administers the Act, had declined 
to assert jurisdiction over private institutions of higher education. Trustees of Columbia 
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In addition to its implications for academic governance, the 
Supreme Court’s decision in Yeshiva raises a number of other 
troublesome issues of administrative law in general and of substan- 
tive academic practice in particular. For example, the finding by the 
Court that the National Labor Relations Board’s factfinding and 
interpretation of law were inadequate poses a number of adminis- 
trative law questions. What are the boundaries of the long adhered- 
to administrative law doctrine of judicial deference to agency dis- 
cretion? At what point may a reviewing court substitute its findings 
of fact and interpretation of agency adjudicative precedents for an 
earlier agency determination? The Court’s repudiation of agency 
factfinding in this case and in the “Benzene case”,* decided a few 
months after Yeshiva, suggests a possible weakening of the doctrine 
of deference to agency determinations. 

Yeshiva could change the definition of tenure, by linking a 
faculty member’s tenure status with his or her eligibility to join a 
faculty bargaining unit.’ Traditionally, the awarding of tenure has 
had two connotations: the protection of academic freedom, and 
lifetime job security (absent moral turpitude or other actions which 
constitute “cause” for dismissal of a tenured faculty member). 
However, the Court’s linkage of tenure with “managerial” authority 
suggests that the Court saw tenured faculty as individuals with 
more rights, and more power, than “mere employees” who were 
untenured and who thus could be included in the bargaining unit. 
But if tenured status becomes legally associated with “managerial” 
power, can the previous function of tenure as a job security guar- 
antor be challenged?® 





University, 97 N.L.R.B. 424 (1951). In 1970, the Board declared that the activities of many 
private colleges and universities substantially affect interstate commerce, and it asserted 
jurisdiction over private higher education. Cornell University, 183 N.L.R.B. 329 (1970). Later 
that year, after holding hearings on the subject, the Board announced a rule that brought any 
private institution with gross annual revenues of one million dollars or more under the 
Board's jurisiction. 29 C.F.R. §103.1 (1977). Although the Board is charged with the responsi- 
bility both to adjudicate unfair labor practice charges and to determine the appropriate 
bargaining unit, it is the latter responsibility upon which this article focuses. For a history of 
the National Labor Relations Act and the Board's activities in higher education up to and 
including its decision in Yeshiva, see Pollitt and Thompson, Collective Bargaining on the 
Campus: A Survey Five Years after Cornell, 1 IND. REL. L.J. 191 (1976) [hereinafter cited as 
Pollitt and Thompson]. The terms “managerial employee” and “mature university” are 
defined in notes 83 and 24 infra respectively. 

“The Supreme Court, in Marshall v. American Petroleum Institute, —U.S.—, 100 S. Ct. 
2844 (1980), struck down safety regulations proposed by the Occupational Safety and Health 
Administration (OSHA) which required the reduction of the amount of airborne benzene in 
the workplace. Although the issues differed from those in Yeshiva, the Court's criticism of 
agency factfinding in the two cases is similar. The Court said that OSHA did not provide 
substantial evidence to justify the new safety regulation, nor did the agency interpret 
correctly its statutory authority to promulgate such a regulation. Id. at 2863-5864. 

° The majority in Yeshiva suggested that on some campuses the right to bargain might 
apply only to nontenured faculty. Yeshiva, supra note 2, at 691 n.31. 

® Under this view of tenure academic freedom and job security might be separated. 
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Finally, even on its own limited facts, the Court’s analysis of 
decisionmaking at Yeshiva raises more questions than it answers. 
The Court’s contention that faculty may be considered management 
complicates the already complex governance relationships without 
clarifying those relationships or specifying which types of faculty 
participation in governance are so close to managerial that faculty 
must be excluded from coverage by the National Labor Relations 
Act. The decision leaves faculty at a significant number of private 
colleges and universities potentially vulnerable to administrative 
actions which otherwise would be prohibited as unfair labor prac- 
tices had the faculty been protected by the Act.’ 

The Yeshiva ruling upset nearly a decade of development in 
the field of higher education faculty labor relations. The National 
Labor Relations Board, which is charged with the initial adjudica- 
tion of labor disputes in private business and industry, had devel- 
oped some familiarity with labor relations issues in higher educa- 
tion. From its acceptance of jurisdiction over higher education in 
1970, the Board had struggled with difficult questions of bargaining 
unit composition, including the status of department chairpersons 
as supervisors or as equals to faculty,® the propriety of separate 
units for faculty teaching at professional schools (especially law 
and medical schools),” and the inclusion of part-time faculty, librar- 
ians, non-teaching professionals, or research personnel in the fac- 
ulty bargaining unit.’° 





Although courts have stated that with the grant of tenure come legally-protected property 
rights, compare Board of Regents v. Roth, 408 U.S. 564, 569-70 (1972) with Perry v. Sinderman, 
408 U.S. 593 (1972), recent court refusals to shield tenured faculty from job loss resulting 
from bona fide financial exigency have weakened somewhat the job protection function of 
tenure. See, e.g., AAUP v. Bloomfield College, 136 N.J. Super. 442, 346 A.2d 615 (1975) (under 
contract, financial exigency can sustain tenured faculty dismissals if bona fide; held not bona 
fide). 

"Faculty at public colleges and universities are not covered by the National Labor 
Relations Act and thus the Yeshiva decision is not legally binding. However, the decision 
may have an effect upon the rulings of state public employee relations boards or upon 
legislators considering the passage of a public employee bargaining law. For further discus- 
sion of the impact upon the public sector of the Yeshiva decision, see note 189 infra. 

* Section 9(b) of the National Labor Relations Act, 29 U.S.C. §151 (1976) authorizes the 
Board to determine the appropriate bargaining unit for employees who wish to unionize. See 
University of Vermont, 223 N.L.R.B. 423, 426 (1976) (The Board excluded chairpersons as 
supervisors). See also Syracuse University, 204 N.L.R.B. 641, 642 (1973). But see Northeastern 
University, 218 N.L.R.B. 247, 252 (1975) and University of Miami, 213 N.L.R.B. 634, 637 (1974) 
(chairpersons were included in the faculty bargaining unit by agreement approved by the 
Board). 

® See University of Miami, supra note 8, at 635-36 (separate units for medical school 
and law school faculty). See also University of Vermont, supra note 8, at 424-25 (separate 
unit for medical school faculty). 

'° See New York University, 205 N.L.R.B. 4, 6 (1973) (excluded part time faculty from 
bargaining unit). See also New York University, 221 N.L.R.B. 1148, 1156 (1975) (included 
professional librarians and nonteaching professionals who are not supervisors in faculty 
bargaining unit). 
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Although a number of its earlier results were inconsistent, by 
the mid-seventies the Board had developed some fairly consistent 
policies through adjudication. Generally speaking, the Board found 
that full-time faculty members were employees as defined by the 
Act,"’ and were therefore entitled to its protections. Beginning with 
Adelphi University in 1972, the Board rejected contentions that all 
faculty were supervisors” or managerial employees. The Board 
reasoned that faculty acted as a group, in their own interest, and 
were subject to the ultimate authority of the administration and the 
college’s Board of Trustees.’* The Board usually determined that 
chairpersons were not supervisors, especially if they were elected 
or approved by the faculty and acted only as spokesperson for the 
faculty.'* The Board also tended to exclude part-time faculty from 
the faculty bargaining unit,’ and usually found appropriate the 
exclusion or separation of those faculty teaching in selected profes- 
sional schools from the unit of faculty in the college or university 
as a whole.’® 

Until mid-1978, the Board’s decisions on unit determination 
were infrequently challenged in the federal courts. The Board’s 
decision that faculty were employees was upheld by the Court of 
Appeals for the First Circuit in Wentworth Institute,’ as was the 
Board’s ruling that department chairpersons at Boston University 
were not supervisors."° Although Circuit courts have declined to 
enforce Board orders at Niagara University and Mercy College, 





" The Act, § 2(3), 29 U.S.C. § 151 (1976). 

"Supervisors are excluded from the Act in § 2(11), 29 U.S.C. §152 (1976). For a 
discussion of the supervisory exclusion, see text accompanying notes 43-70, infra. 

'’ Adelphi University, 195 N.L.R.B. 639, 644 (1972) (employees who exercise only 
sporadic supervision of non-bargaining unit employees not “supervisors” under the Act). See 
Fordham University, 193 N.L.R.B. 134, 135 (1971) (faculty exercising policy determination role 
as a group held not supervisory) and C.W. Post Center, 189 N.L.R.B. 904 (1971) (policymaking 
as a group not sufficient to render faculty ‘supervisors’’). 

'* See, for example, Northeastern University, supra note 8. But if chairpersons were 
selected by the dean or another top level administrator and if the chairperson had authority 
independent of the faculty, the Board would tend to exclude that individual as a supervisor. 
See University of Vermont, supra note 8 and Syracuse University, supra note 8. 

'° Since its 1973 ruling in New York University, supra note 10, the Board has consistently 
excluded part time faculty because they lack a community of employment interest with full 
time faculty. 

'® See University of Miami, supra note 8. See also University of Vermont, supra note 8. 

'’ NLRB v. Wentworth Institute, 515 F.2d 550, 556 (1st Cir. 1975) [hereinafter cited as 
Wentworth Institute]. 

' Trustees of Boston University v. NLRB, 575 F.2d 301, 305 (1st Cir. 1978). However, it 
must be noted that, after granting certiorari, the U.S. Supreme Court remanded this case to 
the First Circuit for further consideration in light of the Yeshiva decision. Trustees of Boston 
University v. NLRB, —U.S.—, 100 S. Ct. 1271 (1980). The First Circuit has asked the Board to 
conduct further factfinding on the actual duties of department chairpersons at Boston 
University.—F.2d—(1st Cir. 1980). 
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these denials were not related to the question of the supervisory or 
managerial status of the full-time faculty as a whole.” 

On July 31, 1978 the Court of Appeals for the Second Circuit” 
ruled that Yeshiva University’s faculty were all managerial employ- 
ees; this was the first ruling that failed to support the Board’s 
numerous findings that college faculty were employees protected 
by the National Labor Relations Act.”’ The Supreme Court, in 
affirming that decision of the Second Circuit in a 5-4 opinion,” held 
that regular faculty at Yeshiva University were not entitled to the 
protection of the National Labor Relations Act because, as “mana- 
gerial employees” at a “mature university,” they “substantially and 
pervasively operate[d] the enterprise’”’.” This decision has siete 
labor relations at a number of institutions, whether ‘mature’ 
otherwise, and has cast particular uncertainty on the acaeilbly 
between the faculty’s role in policymaking and governance at their 
college and their rights and interests as employees of that institution. 

When it passed the Wagner Act in 1935 and then amended that 
Act by the Taft-Hartley Amendments of 1947, Congress very likely 
did not consider that college faculty might wish to gain the protec- 
tions which the Act offered to industrial and business workers.” 
Indeed, the National Labor Relations Board has confessed its per- 
plexity in attempting to evaluate the status of faculty in a semi- 
collegial governance system against a standard developed for hier- 
archical and formalized bureaucracies.” 

That the Board had difficulty in applying its industrial prece- 
dents to academic governance is not surprising. Researchers who 
have studied governance at a number of prestigious colleges and 





"In the Mercy College case, the court remanded the case to the Board for a hearing on 
the actual duties of one employee. NLRB v. Mercy College, 536 F.2d 544, 549 (2d Cir. 1976) 
{hereinafter cited as Mercy College}. In Niagara University, the court refused to enforce a 
Board order which excluded from the faculty bargaining unit those faculty who were 
members of religious orders. Niagara University v. NLRB, 558 F.2d 1116 (2d Cir. 1977). 

2° NLRB v. Yeshiva University, 582 F.2d 686 (2d Cir. 1978). 

"1 Id. at 703. 

* Yeshiva, supra note 2. 

*8 Id. at 679, quoting the lower court opinion, 582 F.2d at 698. 

*4 A “mature” university has been defined as one which as a “dual track decisional 
system whereby authority in a hierarchical sense is lodged in the administration and 
ultimately in a lay governing board while a recommendatory authority is lodged in the 
faculty or bodies representative of it.” Finkin, The NLRB in Higher Education, 5 U. Tot. L. 
REv. 608, 615 (1974) [hereinafter cited as Finkin]. 

* Act of July 5, 1935, ch. 372 § 1, 49 Stat. 449 (codified at 29 U.S.C. § 151 et seq. (1976)). 
The Taft-Hartley Amendments are officially entitled the Labor-Management Relations Act, 
1947, Pub. L. No. 80-101, 61 Stat. 136 (codified at 29 U.S.C. § 151 et seq. (1976)) [hereinafter 
cited as Taft-Hartley Amendments]. For a discussion of the legislative history of the Taft- 
Hartley Amendments, see NLRB, LEGISLATIVE HISTORY OF THE LABOR-MANAGEMENT RELA- 
TIONS AcT (1947). The majority in Yeshiva noted Congress's silence on whether college 
faculty were to be covered by the Act. Yeshiva supra note 2, at 679-680. 

6 See Adelphi University, supra note 13, at 648. 
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universities have concluded that two parallel systems of decision- 
making exist, in contrast to the unitary ‘assembly line” model of 
“labor” and “management”: one bureaucratic, dominated by the 
administration, and the second professional or “collegial”, often 
dominated by faculty.”’ In some areas of decisionmaking such as 
budget and long range planning, the administration’s “sphere of 
influence” is dominant, while in curriculum planning, admissions 
and graduation standards, and other “academic” areas the faculty 
often are dominant.” At many colleges and universities, faculty and 
administrative influence may overlap in decisionmaking regarding 
the hiring, promoting, tenuring, and non-renewal of faculty; at the 
most prestigious institutions, faculty may be dominant in personnel 
decisionmaking.” Despite the great diversity in governance systems, 
much decisionmaking on a number of campuses is shared between 
the faculty and the administration.” 

The Board struggled with this overlap in decisionmaking au- 
thority but, until the Supreme Court’s decision in Yeshiva, the 
Board refused to exclude faculty from the protection of the Act 
simply because the administration often defers to faculty views 
concerning personnel matters, curriculum issues, and faculty wel- 
fare concerns.”' The Board did not attempt to elaborate on the 
policy reasons behind their refusal to exclude faculty members, nor 
did it explain why the managerial and supervisory exclusions were 
inappropriate for faculty.”* This combination of what is often sub- 
stantial faculty authority in institutional decisionmaking, and the 
Board’s failure to articulate strong policy reasons and explicit stan- 
dards for affording college faculty the protection of the National 
Labor Relations Act, led to the Supreme Court’s refusal to enforce 
the Board’s order that Yeshiva University bargain with its faculty. 

In Yeshiva, the University refused to bargain with a union 
elected by the faculty and certified by the Board. The University 
asserted that the faculty made recommendations to which the 
Administration deferred in virtually all aspects of institutional 
management, and thus that the faculty should be excluded from 
coverage by the National Labor Relations Act. The University 
argued that such pervasive decisionmaking authority meant that 





?7 |. BALDRIDGE, POWER AND CONFLICT IN THE UNIVERSITY (1971). 

8 BALDRIDGE, supra note 1. 

*° Id. at 73. 

°° MorTIMER AND MCCONNELL, supra note 1. 

“For a thorough discussion of the early Board decisions in higher education, see 
Finkin, supra note 24. 

* In his concurring opinion in Northeastern University, Member Kennedy explained at 
some length the shared authority systems of college and university governance. Northeastern 
University, supra note 8, at 256-258. However, the other members of the panel did not join 


his opinion, and Kennedy's views on the policy behind Board decisions in regard to faculty 
have not been adopted as the majority view. 








228 JOURNAL OF COLLEGE AND UNIVERSITY LAW VOL. 7, NO. 3-4 


faculty were “managerial employees” or, alternatively, ‘“supervi- 
sors’, categories of persons who are excluded from the Act’s cov- 
erage. The faculty disagreed with the University’s characterization 
of them as “management” or “supervisors”, asserting that any 
recommendations were a function of the faculty’s professional role, 
not managerial or supervisory authority. The faculty also pointed 
out that, as “professional employees”, they were entitled to the 
protection of the Act and should not be excluded as supervisors or 
managers merely because they participated in institutional deci- 
sionmaking. The Board, having found that the faculty were employ- 
ees, not managers or supervisors, ordered the University to bargain 
with the faculty.** When the University again refused to bargain 
with the faculty, the Board sought enforcement in the United States 
Court of Appeals for the Second Circuit. The Second Circuit ruled 
in favor of the University, refusing to enforce the Board’s bargaining 
order.” On appeal, the Supreme Court affirmed the Second Cir- 
cuit.” 

The Supreme Court’s decision had two basic messages. Pri- 
marily, it found that faculty at Yeshiva, because their recommen- 
dations were almost always accepted and implemented by the 
University administration, were “managing” the institution, and the 
faculty’s interests were identical to those of the administration.” 
Because of this identity of interest, the Court found the faculty to 
be “managerial employees”, and excluded them from the coverage 
of the National Labor Relation Act.*’ In addition, the Court ruled 
that the Board had failed to support with substantial evidence its 
findings that faculty were not managers, based upon the Board’s 
own factfinding in the Yeshiva University case. sad 

The Court rejected as unconvincing the three criteria for placing 
faculty under the Act that had been applied by the Board in every 
case since Adelphi University (group rather than individual author- 
ity, decisions made in the interest of the faculty, and ultimate 
authority of the trustees),”’ and criticized the Board for its failure to 
present a detailed factual analysis of the faculty role in governance 





“ The terms “supervisor” and “professional employee” are defined in the Act, while 
the “managerial employee” exclusion has been developed through adjudication. The legisla- 
tive and adjudicative histories of each of these terms are described at notes 85-89, infra and 
accompanying text. 

* Yeshiva, supra note 20. 

* Yeshiva, supra note 2. 

° Id. at 686. 

* Id. at 680. The purpose and development of the managerial employee exclusion will 
be examined in the next section of this article. 

** Id. at 691. There is some indication that, because of the lack of a definition of 
“managerial employee” as specific as the statutory definition of “supervisor,” the Court may 
have blurred the distinctions between the two terms. For further discussion of this blurring, 
see text accompanying notes 85-89 infra. 

* Adelphi University, supra note 13 at 648. 
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at Yeshiva.” In the absence of convincing and substantial evidence 
to the contrary, the Court found that Yeshiva’s faculty were already 
managing the institution and thus could not unionize and negotiate 
with their “co-managers”, the administration. 

This article will examine briefly the origin and development of 
the supervisory and managerial exclusions used in the Yeshiva case, 
and also will examine the category of professionai employees.*’ The 
Court’s opinion in the Yeshiva University case will then be ana- 
lyzed, with special emphasis upon the facts as set forth in the briefs 
and the facts selected for emphasis by the Court. The Court’s 
treatment of the excluded and included categories of employees 
will be analyzed, especially the blurring between the two excluded 
categories of supervisors and managerial employees. After a review 
of Justice Brennan’s dissent, the Court’s treatment of the doctrine 
of judicial deference to agency expertise will be discussed. 

The final sections of the article concern the role of faculty in 
academic governance, especially at a “mature” university such as 
the Court found Yeshiva to be. Recent changes in campus decision- 
making procedures and their implications for the faculty govern- 
ance role will be reviewed. Finally, the implications of the Yeshiva 
decision for both unionized and non-unionized colleges and univer- 
sities and recent developments at specific campuses as a result of 
Yeshiva will be described. The article will then suggest alternative 
strategies for the Board to follow, noting the advantages or disad- 
vantages of particular strategies. 

While this article must, of necessity, discuss academic govern- 
ance and policy-making in general, both the Board and the courts 
can only consider the facts in a specific case, and not the practices 
of the “average” or “typical” college or university. Because of the 
diversity among institutions of higher education, the assumptions 
made either by this article, or by the Court in the Yeshiva case, may 
not apply to a particular college or university. Nevertheless, it is 
likely that a number of college faculty at private institutions who 
wish to organize and to bargain collectively may be deterred or 
prevented from organizing because they participate in governance 
at a “mature” institution. Thus, while the decision in Yeshiva 
University must be interpreted with care, it has significance well 
beyond its idiosyncratic facts. 


II. Statutory and Decisional Employee Categories 


An understanding of the distinctions and subtle differences 
among the three employee categories at issue in Yeshiva is essential 





” Yeshiva, supra note 2 at 679. 


“' See text accompanying notes 50 and 71-87 infra for a description of the supervisory 
and managerial exclusions. See note 96 infra for an explanation of the statutory inclusion of 
professional employees. 
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to the analysis of the opinion, for the case turned on their applica- 
tion. The application of these categories in Yeshiva is problematic 
for at least four reasons. First, while two of the categories, ‘“‘super- 
visor’ and “professional employee,” are explicitly defined in the 
statute, the term “managerial employee” has been developed by the 
Board in its adjudications, and has been further refined by the 
courts. Secondly, the three terms often overlap in their descriptive- 
ness of employee job responsibilities, even though two terms ex- 
clude employees from bargaining while the third permits them to 
bargain. Thirdly, in Yeshiva the Court applied these three terms 
simultaneously to the same employees, dramatizing the blurring 
among the three categories. And fourthly, the legislative and adju- 
dicative histories of these terms do not clarify the distinctions 
among them. Analyzing the development of these three categories 
does, however, reveal both the policy behind the Board’s application 
of them and the conceptual difficuities resulting from applying to 
college faculty terms developed in an industrial context. 


The Supervisory Exclusion 


In 1947, Congress amended the National Labor Relations Act of 
1935 with the Taft-Hartley Act.** Spurred by a number of labor 
reform purposes, the Congress was particularly unhappy with the 


Board’s decision to permit supervisors to organize under the Act, a 
policy which had recently been approved by the Supreme Court in 
the Packard case.** The Congress excluded supervisors from the 
protection of the Act because Congress believed that the employer 
was entitled to the undivided loyalty of its “front line manage- 
ment”.“* The Amendments provided a specific definition of super- 
visor,” one which the Congress believed would distinguish between 
individuals with only minor supervisory authority, such as “straw 
bosses, leadmen, set-up men, and other minor supervisory employ- 
ees” who would be permitted to unionize, and “the supervisor 
vested with such genuine management prerogatives as the right to 
hire or fire, discipline, or make effective recommendations with 
respect to such action.’’*° The committee reports, conference report, 





“ Taft-Hartley Amendments, supra note 25. 

* Packard Motor Car Corp. v. NLRB, 330 U.S. 485 (1947). The Court upheld a Board 
ruling that supervisors (foremen) could form unions with rank-and-file workers because the 
Act did not specifically exclude supervisors from its coverage. Id. at 491. 

“S. Rep. No. 105, 80th Cong., 1st Sess., 3-5 (1947) [hereinafter cited as S. REP. No. 105). 

* Section 2(11) of the Act defines a supervisor as “any individual having authority, in 
the interest of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, 
assign, reward, or discipline other employees, or responsibly to direct them, or to adjust their 
grievances, or effectively to recommend such actions, if in connection with the foregoing the 
exercise of such authority is not of a merely routine or clerical nature, but requires the use 
of independent judgment.” The Act, § 2(11), 29 U.S.C. § 152(11) (1976). 

“6S. Rep. No. 105 supra note 44, at 4. 





1980-81 FACULTY AND THE MANAGERIAL EXCLUSION 231 


and other legislative history focused upon supervision in an indus- 
trial setting; no mention was made of supervision in organizations 
which were not hierarchically structured. 

Despite the apparent clarity of the statutory definition, the 
Board has had mixed reviews by the circuit courts in its application 
of the definition to specified individuals in a variety of factual 
settings. Board and court decisions have established that the defi- 
nition must be interpreted disjunctively; that is, exercise of one of 
the enumerated powers is sufficient to categorize an individual as 
a supervisor.*’ Additionally, it is the existence of one or more of 
these powers, rather than whether or not such power is exercised, 
that determines whether an individual is excluded as a supervisor.” 
For example, a newspaper editor who had full authority over the 
work of and assignments to reporters, and who was accountable 
and responsible for their performance, was held to be a supervisor.” 

“Supervision” under the Act must be conducted in the interest 
of the individual’s employer, and the individual’s interests must be 
closely identified with those of management.” Courts have recog- 
nized that, on some occasions, the interests of management and 
certain individuals are so closely related, or intertwined, that the 
individual is excluded as a supervisor because it is impossible to 
separate the individual's interests from those of the employer.” 
Nevertheless, the courts have generally agreed that, to be excluded 
from the protection of the Act as a supervisor, an individual must 
(1) have authority (2) to use independent judgment (3) in perform- 
ing such supervisory functions (4) in the interest of management.” 

When dealing with individuals who performed professional 
duties which incidentally included making recommendations on 
hiring, termination, or promotion of other employees, the Board has 
generally refused to apply the supervisory exclusion. For example, 
individuals who were called “research supervisors” at an oil com- 
pany were found not to be supervisors, even though they were 
asked to rate the quality of their colleagues’ work and were respon- 
sible for interviewing job applicants and making recommendations 
on their hiring. Because the ultimate hiring decision was made 
elsewhere, and because a number of individuals interviewed job 





*" Ohio Power Co. v. NLRB, 176 F.2d 385, 387 (6th Cir. 1949), cert. denied, 338 U.S. 899 
(1949). 

“* Id. at 388. 

“’ NLRB v. Fullerton Publishing Co., 283 F.2d 545, 550 (9th Cir. 1960). 

© International Union of United Brewery Workers v. NLRB, 298 F.2d 297, 303 (D.C. Cir. 
1961), cert. denied, 369 U.S. 843 (1962). See also International Ladies’ Garment Workers’ 
Union v. NLRB, 339 F.2d 116, 121 (2d Cir. 1964) [hereinafter cited as Ladies’ Garment 
Workers’}. 

5! Deaton Truck Line, Inc. v. NLRB, 337 F.2d 697, 699 (5th Cir. 1964), cert. denied, 381 
U.S. 903 (1965). See also NLRB v. Scott Paper, 440 F.2d 625, 630 (1st Cir. 1971). 

52 NLRB v. Security Guard Service, Inc., 384 F.2d 143, 147 (5th Cir. 1967). (The require- 
ments listed are conjunctive). 
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applicants before the hiring decision was made, the Board ruled 
that “research supervisors” should not be excluded as supervisors.” 
This reasoning was upheld by the First Circuit in a similar case, 
affirming the Board’s assertion that pharmacists were not supervi- 
sors even though they recommended hiring and firing, recom- 
mended that additional staff be hired, evaluated other employees 
for promotion, and attended “management meetings.” The test, said 
the court, was the “significance of [an individual’s] judgments,” and 
the court stated that it was up to the Board to draw the line 
“between merely having some input into decisions and having the 
final word.”™ 

Individuals who do not supervise employees as defined by the 
Act have been given the protection of the Act, even if they ‘“‘respon- 
sibly direct” others. For example, the Board held that district news- 
paper circulation managers who “supervised” independent contrac- 
tors (who are statutorily excluded from the Act’s coverage)” were 
not supervisors, and the Seventh Circuit affirmed.” Similarly, when 
the Board found a pilot who exercised authority over a co-pilot to 
be a supervisor, the D.C. Circuit remanded the case to the Board for 
further factfinding on whether the authority exercised was clearly 
supervisory or merely routine, reminding the Board that “a person 
generally may not be considered a ‘supervisor’ unless he exercises 
Section 2(11) authority over an ‘employee’ as defined by Section 
2(3),”°’ and noting that the supervisory definition see.ns inappro- 
priate for a person who “alternates with others of like status 
between supervisor and supervisee” as do pilots and co-pilots.™ 

In its deliberations with respect to unions of college faculty, 
the Board has held that faculty members who hold no administra- 
tive position are not supervisors.” The Board has consistently 
excluded top level administrators and deans from faculty bargaining 
units, while it has often included in the faculty unit those assistant 
or associate deans who have faculty rank and who are not permitted 





3 American Oil Company, 155 N.L.R.B. 46 (1965). 

** Stop & Shop Companies, Inc. v. NLRB, 548 F.2d 17, 19 (1st Cir. 1977). 

°° Section 2(3) of the Act defines all employees who are to be covered by the Act; it 
specifically excludes “any individual having the status of an independent contractor.” The 
Act, § 2(3), 29 U.S.C. § 152(3) (1976). 

°6 Illinois State Journal-Register v. NLRB, 412 F.2d 37 (7th Cir. 1969). 

5? Mourning v. NLRB, 559 F.2d 768, 770 (D.C. Cir. 1977) [hereinafter cited as Mourning]. 

°* Id. at 770 n.3. 

°° See, e.g., Adelphi University, supra note 13 where the Board stated that faculty were 
not supervisors because they exercised only collective authority, their recommendations 
were subject to the final authority of the Board of Trustees, and they made decisions in the 
interest of their faculty peers rather than in the interest of the Trustees. 1d. at 648. The Board 
has used this “Adelphi rule” in all subsequent cases where management has asserted that 
faculty are supervisory or managerial personnel. 
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to perform the dean’s “supervisory” functions while acting in the 
dean’s absence.” 

The status of department chairpersons as employees or super- 
visors has been especially troublesome for the Board, for its initial 
decisions displayed some inconsistency in defining what criteria 
the Board would use to decide upon the extent of a chairperson’s 
supervisory authority.” Generally speaking, the Board has devel- 
oped a set of criteria which tend to include chairpersons in the 
faculty unit if they are elected by the faculty or appointed on the 
basis of faculty recommendations; if their recommendations are not 
independent, but reflect the views of the faculty as a group; and if 
they tend to return to the faculty after serving their term.” However, 
those chairpersons who are appointed unilaterally by the dean or 
another administrator, who have the authority to make recommen- 
dations on faculty hiring or promotions without consulting the 
faculty, or who tend to enter higher-level administrative positions 
after serving as chairperson, have been excluded as supervisors 
from the faculty bargaining unit.” 

The Board's determinations of department chairperson status, 
with one exception,™ have not been reviewed by the federal courts. 
In NLBB v. Wentworth Institute the Board’s contention that faculty 





© See, e.g., University of Miami, supra note 8, at 638. But see Florida Southern College, 
196 N.L.R.B. 888 (1972). 

*'In its first four decisions on the issue of the supervisory status of department 
chairpersons, the Board measured the duties of chairpersons using a number of criteria. In 
C.W. Post Center, supra note 13, at 906, the Board excluded chairpersons because they made 
“effective recommendations” about faculty personnel issues. In the Fordham University 
decision, supra note 13, at 137, the Board included chairpersons in the unit because all 
recommendations to the dean required the faculty's “advice and consent.” Six months later, 
in Adelphi University, supra note 13, at 164, the Board excluded chairpersons as supervisors, 
(even though chairpersons were appointed only upon the recommendation of the faculty and 
acted in most areas only after consulting with faculty) because chairpersons had sole 
responsibility for hiring part time faculty and for making recommendations on merit raises 
to the dean. A year later in New York University, supra note 15, at 9, the Board included 
chairpersons in the faculty unit because they acted as “instruments of the faculty.” Since the 
New York University decision, the Board has used the “instrument of the faculty” test to 
include most chairpersons in the faculty unit. For a detailed discussion of the Board's early 
rulings on the unit status of department chairpersons, see Kahn, The NLRB and Higher 
Education: The Failure of Policymaking through Adjudication, 21 UCLA L. REv. 63, 135-145 
(1973) [hereinafter cited as Kahn]. 

® See Northeastern University supra note 8. See also University of Miami, supra note 
8. 

* See University of Vermont, supra note 8. See also Syracuse University, supra note 8 
and C.W. Post Center, supra note 13. 

“In Trustees of Boston University v. NLRB, 575 F.2d 301 (1978), the First Circuit 
affirmed the Board's finding that chairpersons were not supervisors. However, the Supreme 
Court, after granting certiorari on appeal, remanded the case to the First Circuit for further 
consideration in light of the Yeshiva decision.—U.S.—, 100 S. Ct. 1271 (1980) [hereinafter 
cited as Boston University]. 
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were not supervisory or managerial employees was challenged; the 
First Circuit upheld the Board’s findings.® While the administrators 
at Yeshiva University alleged that faculty were supervisors and 
should be excluded, the Court found it unnecessary to rule on that 
issue because it had found faculty to be excluded from the coverage 
of the Act under the managerial employee doctrine.” Therefore, 
there is still no clear precedent on the issue of whether regular 
faculty who do not hold administrative positions are supervisors. 
The supervisory exclusion would appear to be especially in- 
appropriate when applied to non-administrative faculty. The stat- 
utory definition and interpretative case law require that all recom- 
mendations and decisions be made in the interest of the administra- 
tion, rather than in the individual or collective professional interest 
of the faculty. Case law requires that the supervisor’s recommen- 
dations carry nearly self-implementing weight, for they must be 
“effective” recommendations. The definition specifies that individ- 


uals must wield this power, while faculty decisional power is lodged 
with a group. Notably, the Supreme Court found this distinction 
particularly unconvincing in Yeshiva.’ Normally, faculty do not 
supervise anyone except, perhaps, a graduate student assistant or 
occasionally a shared typist. Furthermore, the Board generally 
finds supervisory status only where the individual in question 
spends fifty percent or more of his or her time performing explicitly 


supervisory duties.” However, it is not necessary to analyze the 


“fit” between the supervisory definition and the role of faculty 
because they have been excluded from the coverage of the Act 
using the “managerial employee” doctrine. 


The Managerial Employee Exclusion 


Unlike the supervisory employee exclusion, there is no explicit 
statutory basis for excluding “managerial employees” from the 
protection of the Act. This exclusion is one which the Board 
developed on a case-by-case basis in order to address the problem 
of individuals whose duties are so closely related to managerial 


“ Wentworth Institute, supra note 17. 

*° Yeshiva, supra note 2, at 682. A definition of the “managerial employee” exclusion is 
developed in the following subsection of this article. 

*" Yeshiva, supra note 2, at 685. 

* While supervision of a graduate student assistant might appear to classify a faculty 
member as a supervisor, the definition of a professional employee in § 2(12) of the Act 
expressly permits faculty and their junior professional assistants to be part of the same 
bargaining unit. For the definition of “professional employee” see note 96 infra. 

*’ See the issues addressed in Mourning, supra note 57 and accompanying text. 

” See, e.g., Westinghouse Electric Corp. v. NLRB, 424 F.2d 1151 (7th Cir. 1970), cert. 
denied, 400 U.S. 831 (1970). It has been found that fewer than one-fifth of the faculty on 
college campuses are at all active in academic governance. BALDRIDGE, supra note 1, at 78. 
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functions that inclusion in the bargaining unit would create a 
conflict of interest. Although the Board began to develop the man- 
agerial exclusion well before the supervisory exclusion was added 
in the 1947 Taft-Hartley Amendments, no mention of managerial 
employees was made, either in the Amendments or in their legis- 
lative history. In fact, the Supreme Court did not address the issue 
of managerial employees until 1974 in the Bell Aerospace case.” 
Thus, the primary source of definitions for this category of excluded 
individuals is the Board’s opinions and the holdings of a few 
reviewing courts. 

The Board first presented a clear articulation of the managerial 
exclusion in 1946, when it stated, ‘‘We have customarily excluded 
from bargaining units of rank and file workers executive employees 
who are in a position to formulate, determine, and effectuate man- 
agement policies.” The next year, the Board added to its earlier 
definition that managerial employers were excluded because ‘“‘their 
interests are identified with management rather than with employ- 
ees,” and noted that determination of managerial status was based 
upon the “degree of authority exercised.””’ The Board carefully 


distinguished between individuals who exercised discretion in their 
jobs, such as lawyers and engineers, but who did not perform 
managerial functions, and those truly managerial employees who 


‘have interests and duties not shared by the other professionally 
engaged employees.” In a subsequent decision the Board stated 
that managerial status depended upon the extent of an individual's 
discretion, “although even the authority to exercise considerable 
discretion does not render an employee managerial where his de- 
cision must confcrm to the employer's established policy.”” 
Reviewing courts have not been comfortable with the impre- 
cision of the Board’s development and application of the managerial 
exclusion. The Court of Appeals for the D.C. Circuit complained 
that ‘the Board’s rulings on the scope of this definition are not a 
model of clarity,” but conceded that it was within the Board’s power 
to define and apply such an exclusion, and that judicial review 
should be “appropriately limited.””* The same court a year later 
discussed the “two tests” used to determine managerial status: the 





7! NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974) [hereinafter cited as Bell Aerospace]. 
This decision will be discussed in the text accompanying note 81 infra. For a comprehensive 
analysis of the Bell Aerospace decision, see Barney, Bell Aerospace and the Status of 
Managerial Employees under the NLRA, 1 IND. REL. L.J. 346 (1976). 

” Ford Motor Co., 66 N.L.R.B. 1317, 1322 (1946). 

*8 Palace Laundry Dry Cleaning Corp., 75 N.L.R.B. 320, 323 (1947) [hereinafter cited as 
Palace Laundry}. 

4 Westinghouse Electric Corp., 113 N.L.R.B. 337, 340 (1955). See also Lumbermen’s 
Mutual Casualty Co., 75 N.L.R.B. 1132 (1948). 

5 Eastern Camera and Photo Corp., 140 N.L.R.B. 569, 571 (1963). 

6 Ladies’ Garment Workers’, supra note 50, at 123. 
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alignment of the individual with management (e.g., acting in the 
interest of management), and the power to ‘formulate, determine, 
and effectuate an employer’s policies” as long as in exercising that 
discretion the individual was not required to conform to an em- 
ployer’s established policy.” 

Apparently believing that its earlier definitions were placing 
too many individuals in the managerial exclusion category, the 
Board attempted to narrow its definition to exclude only those 
individuals who formulated management policy in the area of labor 
relations.” This attempt was greeted with hostility by the courts, 
and the Supreme Court settled the controversy in 1974 by explicitly 
rejecting the Board’s ‘departure from its earlier position.” The 
Court endorsed the Board’s earlier definitions of “interests aligned 
with management” and the Palace Laundry definition which said 
that managerial employees “formulate and effectuate management 
policies by expressing and making operative the decisions of their 
employer.’ The Board, on remand, built upon the Court’s approval 
of past definitions, and declared that the “proper legal standard” 
for the managerial exclusion would be the definition developed in 
its earlier Eastern Camera decision, which stated that employees 
who exercise discretion in conformance with established employer 
policy are not managerial employees.” 

In a subsequent opinion, the Board grappled more extensively 
with the problems involved in distinguishing between professional 
employees with wide discretion to recommend policy on one hand 
and individuals aligned with management on the other.®” The Gen- 
eral Dynamics case has special relevance to analysis of the Yeshiva 
opinion because in General Dynamics the Board attempted to clarify 


? Retail Clerks International Association v. NLRB, 366 F.2d 642, 644-45 (D.C. Cir. 1966), 
cert. denied, 386 U.S. 1017 (1967). 

8 See, e.g., the Board's opinion in North Arkansas Electric Cooperative, Inc., 168 
N.L.R.B. 921 (1967), and the two opinions by the Court of Appeals for the Eighth Circuit 
refusing to permit the Board to narrow the definition of a managerial employee. See NLRB 
v. North Arkansas Electric Cooperative, Inc., 412 F.2d 324 (8th Cir. 1969) and the appeal of 
the Board's subsequent findings on remand, NLRB v. North Arkansas Electric Cooperative, 
Inc., 446 F.2d 602 (8th Cir. 1971). The Board had also ruled that managerial emp]»yees were 
covered by the Act for the purpose of protecting them from unfair labor pr stices, even 
though they could not form bargaining units with non-managerial employees. The court 
overturned the Board's finding, ruling that Congress did not intend that managerial employees 
should be covered by the Act. 446 F.2d at 610. For a detailed discussion of these cases and the 
development of the managerial exclusion, see The National Labor Relations Board Redefines 
and Restricts the Scope of Managerial Employee Classification, 26 VAN. L. Rev. 850 (1973) 
{hereinafter cited as Scope of Managerial Employee Classification]. 

” Bell Aerospace, supra note 71, at 289. 

* Td. at 288. 

*' Bell Aerospace, 219 N.L.R.B. 384 (1975), citing Eastern Camera and Photo Corp., supra 
note 75, at 571. 

*? General Dynamics, 213 N.L.R.B. 851 (1974). 
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the distinctions between professional discretion and managerial 
authority.” The Board stressed that the impact of a professional's 
recommendations upon the direction of the company’s policy 
should not determine that employee’s status as an employee or 
manager, and that only those individuals vested with ‘‘true mana- 
gerial authority”, rather than those who merely exercised profes- 
sional judgment or technical expertise, should be excluded as man- 
agerial employees.“ While these statements provided a clearer idea 
of where the Board would draw the line between professionals and 
managers, the General Dynamics opinion was not ratified by a 
reviewing court, and thus remained an indication of Board interpre- 
tation of the National Labor Relations Act rather than a useful 
precedent for the subsequent litigation in the Yeshiva case. 

Courts and the Board alike have tended, over the last thirty 
years, to blur the distinctions between the supervisory and mana- 
gerial exclusions. The Board’s assertion that the interests of mana- 
gerial employees must be aligned with management™ echoes the 
supervisory definition of actions taken “in the interest of the em- 
ployer.” While there is some indication that the managerial exclu- 
sion may have been closely linked with the supervisory exclusion 
at an earlier time,” there is now no indication that managerial 
employees need supervise anyone, as long as their interests are 
closely aligned with those of management. Even so, the Supreme 
Court in Bell Aerospace discussed the history and application of 
the supervisory exclusion at some length® before turning to the 
issue of the managerial exclusion. The lack of a definition for 
‘managerial employee” as specific as the Sec. 2(11) definition of 
“supervisor” led the Court of Appeals for the Second Circuit (the 
same court which decided the Yeshiva case) to propose applying 
the ‘50% rule” used for supervisors when determining if an individ- 
ual is a managerial employee.® This blurring between the two 
definitions, and the confusion of the courts in their attempts to 
apply the two exclusions to professional employees, may be re- 
sponsible for the Court’s declaration in the Yeshiva case that faculty 





“’ The Board stated that managerial status is “reserved for those in executive-type 
positions, those who are closely aligned with management as true representatives of man- 
agement.” It then distinguished between professional and managerial work. “Work which is 
based on professional competence necessarily involves a consistent exercise of discretion 
and judgment, else professionalism would not be involved ... managerial authority is not 
vested in professional employees merely by virtue of their professional status, or because 
work performed in that status may have a bearing on company direction.” Id. at 857-858. 

“ Id. at 858. 

*© Palace Laundry, supra note 73, at 323. 

*° See e.g., Ford Motor Company, supra note 72, at 1322. 

* Bell Aerospace, supra note 71, at 279-284. 

“In Mercy College, supra note 19, at 549-550, the court stated that the categories of 
supervisor and manager were “amorphous,” and expressed its uncertainty about whether 
the ‘50% rule” applied equally to supervisory and managerial categories. 
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are managerial employees because their recommendations are ef- 
fective (a criterion used only for the supervisory definition). 

Although the Board has not articulated a specific standard for 
managerial employees in colleges, the distinctions drawn by the 
Board’s General Dynamics opinion, discussed earlier, seem most 
relevant to an academic setting.” The Board limited the managerial 
exclusion to individuals who were in executive positions and who 
had actual authority to make policy decisions. The Board could 
have been describing college faculty rather than engineers when it 
explained that influencing organizational policy and providing rec- 
ommendations based upon professional expertise did not equate 
with managing the organization.” In other words, valuable employ- 
ees who made reasoned, expert recommendations were not aligned 
with management just because their recommendations were ac- 
cepted and used to influence the direction of the organization’s 
decisionmaking. It is their training and expertise which make fac- 
ulty members “professional employees,” a category of individuals 
specifically designated by Congress to be included within the pro- 
tection of the Act. 


The Professional Employee Category 


Neither the Second Circuit nor the Supreme Court disagreed 
with the Board’s finding that faculty at Yeshiva were professional 
employees. Both courts agreed that Yeshiva’s faculty, by virtue of 
their training, their autonomy over their work, and their exercise of 
professional judgment, came within the statutory definition of 
“professional employee”.” But neither court agreed with the Board 
that faculty participation in institutional governance was an exer- 
cise of professional, rather than managerial, power. The Supreme 
Court stated that a finding that faculty were professional employees 
did not preclude an additional finding that the same faculty were 
either supervisors or managerial employees if they represented 
management interests and implemented employer policy.” In other 
words, the Court held that a professional employee could not 
participate extensively in institutional decisionmaking, as the Court 





*’ A number of scholars have noted the blurring between these two exclusionary 
categories. See Finkin, supra note 24, at 614. See also Stites, Will the Real Managerial 
Employees Please Stand Up?, 9 Loy. L.A.L. Rev. 92, 111 (1975) and Scope of Managerial 
Employee Classification supra note 78, at 854. 

® General Dynamics, supra note 82. 

*" General Dynamics, supra note 82 at 857-858. See NLRB v. Yeshiva University, supra, 
note 20, at 697 and Yeshiva, supra note 2, at 684. 

” See NLRB v. Yeshiva University, supra note 20 at 697 and Yeshiva, supra note 2 at 
684. The term “professional employee” is defined at note 96, infra. 

* Yeshiva, supra note 2, at 686-687. The scope and nature of the Yeshiva faculty's role 
in governance, and the Court's interpretation of that role, are discussed in Section III. 
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found Yeshiva’s faculty to have done, without presumptively be- 
coming a “managerial employee” and thus being excluded from the 
bargaining rights protected by the Act. Because Congress specifi- 
cally included professional employees as a category protected by 
the Act, the Supreme Court’s exclusion of professional employees 
by characterizing them as managers is particularly troublesome. 

The original Act neither included nor excluded professional 
employees from coverage by the Act. However, the Taft-Hartley 
Amendments of 1947” added professionals to the categories of 
employees who came within the Act’s protection. While the House 
Bill did not specifically include professionals, it did add Sec. 9(f)(2) 
which permits professionals to form units separate from non- 
professional employees.” The Senate Bill’s definition of profes- 
sional employees was adopted by the Conference Committee and 
became Section 2(12) of the Act.” 


As with the definition of a “supervisor,” 


the precision of the 


definition of professional employee enabled the Board to identify 
such individuals with relative consistency. While identification of 
professionals was a fairly simple task, distinguishing professional 
discretion from managerial or supervisory discretion was less sim- 
ple. The Board used a number of criteria to separate professional 
employees from managerial or supervisory personnel. It examined 
the salaries, working conditions, and policies which governed the 


professionals; where these factors were similar to those of non- 
professional employees, the Board permitted the professionals to 
organize.” In another series of cases, employers argued that profes- 
sional employees were supervisors because they gave advice and 
guidance to less experienced professionals. The Board refused to 
find these senior professionals supervisors, noting that the direction 





* Taft-Hartley Amendments, supra note 25. 

® H.R. Rep. No. 245, 80th Cong., 1st Sess. (1947). 

* H.R. Conr. Rep. No. 510, 80th Cong., 1st Sess. 36 (1947). Section 2(12) defines a 
professional employee as “(a) any employee engaged in work (i) predominantly intellectual 
and varied in character as opposed to routine mental, manual, mechanical, or physical work; 
(ii) involving the consistent exercise of discretion and judgment in its performance; (iii) of 
such a character that the output produced or the result accomplished cannot be standardized 
in relation to a given period of time; (iv) requiring knowledge of an advanced type in a field 
of science or learning customarily acquired by a prolonged course of specialized intellectual 
instruction and study in an institution of higher learning or a hospital, as distinguished from 
a general academic education or from an apprenticeship or from training in the performance 
of routine mental, manual, or physical processes; or (b) any employee, who (i) has completed 
the courses of specialized intellectual instruction and study described in clause (iv) of 
paragraph (a), and (ii) is performing related work under the supervision of a professional 
person to qualify himself to become a professional employee as defined in paragraph (a). The 
Act, § 2(12), 29 U.S.C. § 152(12) (1976). 

% 99 U.S.C. § 152(11). 

* See, e.g., Lumbermen’s Mutual Casualty Co., supra note 74 (attorneys were profes- 
sionals, not managers, because their working conditions were the same as those of nonprofes- 
sional employees). 
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they gave to junior professionals was based upon their greater skill 
and experience rather than upon delegated authority to supervise.” 

But it was in its opinion in General Dynamics™ that the Board 
attempted to both articulate the policy reasons behind the statutory 
inclusion of professional employees and to distinguish professional 
recommendations from managerial recommendations. The major 
point of the Board’s argument was that the test was not the influence 
of these recommendations upon organizational policy. The test, 
rather, was whether the professionals functioned in “executive type 
positions” as ‘true representatives of management.” The Board 
further stated that where recommendations have been “routinely 
rendered on the basis of, and as a result of, professional and/or 
technical expertise and in accordance with the task assigned,” the 
employees were not to be considered managerial on the basis of 
those recommendations alone.’ 

The difficulty in distinguishing between professional and man- 
agerial or supervisory discretion dramatizes the tension between 
the specific inclusion of professionals and the exclusion of super- 
visors (statutory) and managers (decisional). The difficulties in 
resolving this tension are especially complex in an organization, 
such as a college or university, with a flattened hierarchy, and 
where a large proportion of what would, in an industrial context, 
be the rank-and-file employees participate to some degree in the 
policy process. 

Nevertheless, the definition of ‘professional employee” seems 
almost to have been created with college faculty in mind, for their 
work is predominantly intellectual, involves the constant exercise 
of discretion, does not produce standardized results, and requires 
specialized knowledge and training.’” The definition, however, does 
not speak to the issue of shared governance or participation in 
organizational decisionmaking. This tension between faculty char- 
acteristics, as included in the “professional employee” definition, 
and their active participation in institutional decisionmaking, which 
implies their coverage by the managerial exclusion, demonstrates 
that new legislation is necessary to remedy this conundrum in 
higher education labor relations. 





* See Sonotone Corp., 90 N.L.R.B. 1236 (1950) (engineers may direct junior professionals 
without becoming supervisors). See also Pennsylvania Power and Light Co., 122 N.L.R.B. 293 
(1958) (engineers who advise and assist are not supervisors) and Skidmore, Owings and 
Merrill, 192 N.L.R.B. 920 (1971) (community of interest is the same for senior architects and 
junior associates). 

'® General Dynamics, supra note 82. 

'! Td. at 857. 

' Td. at 858. See note 83 supra. 

103 29 U.S.C. § 152(12). 
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Impact of Yeshiva on Labor Relations Policy 


The Supreme Court’s opinion has the potential to expand the 
category of individuals who fall within the managerial employee 
exclusion even in employment situations unrelated to higher edu- 
cation. The court based its holding on (1) the breadth of issues upon 
which the faculty made recommendations and (2) the success rate, 
or level of acceptance by the administration of faculty recommen- 
dations.“ Although it did agree that faculty were professionals, the 
Court did not appear to limit the method of analysis it used to 
professional employees only. Thus, it is possible that an employer 
who solicited employee suggestions in a number of areas, and who 
adopted many of those suggestions, might sustain a claim that those 
workers who made suggestions were managerial employees ex- 
cluded from the protection of the Act, whether or not they were 
professional employees.'” 

There are, of course, serious policy problems, for both industrial 
and academic settings, with this broad interpretation of the mana- 
gerial exclusion. Does labelling individuals as managerial employees 
entitle them to managerial prerogatives which may not be available 
to rank and file workers? What implications does the label of 
“manager” have for job security, since mid-level managers often 
serve at the pleasure of top-level executives? (This latter concern 
has particular relevance to the concepts of academic freedom and 
tenure for faculty).’ And if individuals are told that they have 
“managerial” authority, do they not also have the responsibilities of 
managers, including adherence to company policies determined at 
the top of the hierarchy? Should the Court interpret the managerial 
exclusion this broadly in other, non-academic settings, the nature 
of employee relations could be considerably altered. 

Because of the ramifications of a possible broadening of the 
managerial exclusion, the Court’s opinion and the dissent in the 





' Yeshiva, supra note 2. 

' For example, shortly after the Yeshiva decision was announced, the owner of a 
drive-in restaurant in California refused to bargain with his employees, citing Yeshiva. The 
owner of the Sacramento Natural Foods Cooperative asserted that his hourly employees 
were all “managerial”, and thus not covered by the Act. Chronicle of Higher Education, June 
9, 1980 at 4. The expansion of the managerial employee category is particularly troubling in 
light of the Board's recent, albeit unsuccessful, attempts to narrow the definition to include 
only those employees who formulate policy in the area of labor relations. See North Arkansas 
Electric Cooperative, Inc., supra note 78, and related cases. See also Bell Aerospace, supra 
note 81. 

‘6 The Court commented that “traditional systems of collegiality and tenure insulate 
the professor from some of the sanctions applied to an industrial manager who fails to adhere 
to company policy.” Yeshiva, supra note 2, at 690. However, the issue of tenure as a property 


right for faculty as managers, rather than faculty as employees, has yet to be addressed by 
the courts. 
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Yeshiva case require careful analysis. While criticizing the Board 
for its failure to provide standards for judicial review, the Court 
itself did not provide guidelines for future litigants, or for the Board 
in subsequent bargaining unit determination proceedings. In sum, 
the opinion raises more issues than it resolves, and signals the need 
for courts, the Board, and academics alike to acquire a better 
understanding of the nature of academic governance. 


III. Analysis of Opinion 
Introduction to the Opinion 


The Supreme Court’s opinion in Yeshiva, written by Justice 
Powell, affirmed the Second Circuit’s holding that faculty were 
managerial employees and thus outside the Act’s protection.'°’ The 
lower court had examined the faculty role in governance for each 
of the ten schools or colleges within the University which the Board 
had found appropriate for the bargaining unit."°* Because each of 
the schools was autonomous, the Second Circuit reasoned that the 
high level of faculty participation in decisions affecting their partic- 
ular school or college meant that collectively the faculty were 
managing the institution.” But this approach did not consider the 
faculty’s role in governance at the broader institutional level. An 
analysis of the administrative organization at the institutional level, 
and the manner by which the administration appears to structure 
the decision process at Yeshiva, puts the faculty’s decisionmaking 
role in a different perspective.’ 

In addition to the President, who also sits on the Board of 
Trustees, there are four vice-presidents at Yeshiva (for academic 
affairs, business, the medical school, and student affairs).''’ These 
vice presidents may veto faculty recommendations on salary, pro- 
motion, tenure, hiring, or other personnel or employment-related 
matters. An Executive Council, consisting of the deans or directors 





'7 NLRB v. Yeshiva University, supra note 20. 

°° The Board had excluded faculty at the College of Medicine, the Graduate School of 
Medical Sciences, the Yeshiva High School, the Theological Seminary, the Cantorial Training 
Institute, the Community Service Division, the Community Activities program, and all part 
time faculty. Yeshiva University, 221 N.L.R.B. 1053, 1057 (1975). 

9 NLRB v. Yeshiva University, supra note 20, at 698. 

"® The following discussion of the facts of the Yeshiva case will rely primarily on the 
factual presentations from the briefs of the petitioner (the NLRB), the respondent (Yeshiva 
University), and the intervenor (the Yeshiva University Faculty Association). The record of 
the hearings before the Administrative Law Judge, conducted for twenty-one days, numbers 
approximately 4,600 pages; thus, a detailed analysis of the record is inappropriate for the 
purposes of this article. Because it is recognized that the factual presentations of each brief 
are fashioned to support each party’s argument, every effort will be made to present a 
balanced, objective factual discussion. 

" Petitioner's Brief for Certiorari at 4, NLRB v. Yeshiva University, supra note 20. 





1980-81 FACULTY AND THE MANAGERIAL EXCLUSION 243 


of the schools and colleges and some directors of administrative 
divisions, recommends policy to the President."’” The Budget Com- 
mittee, made up of the Vice President for Business, the Registrar, 
and one dean, formulates and approves budgets for each school and 
for the institution. The same committee develops financial guide- 
lines for hiring, salary, and promotions, and reviews budget requests 
submitted by the individual schools and colleges before submitting 
its recommendations to the President.'’* The Executive Council 
makes and approves changes in the Faculty Handbook, which sets 
forth the institution’s policy on faculty personnel matters and 
describes the faculty role in governance.'* The same committee 
also makes University-wide policies on required teaching load, 
salary scale, tenure, sabbaticals, and retirements.’ On a number of 
occasions, the Executive and Budget Committees, as well as the 
Vice Presidents in their individual capacities, heve overruled or 
vetoed faculty recommendations.'® 

The briefs submitted to the Supreme Court also demonstrate 
the manner in which faculty decisionmaking is circumscribed by 
the administration. The Vice President for Business, for example, 
testified that before faculty made recommendations which had 
budgetary implications (such as a promotion, a tenuring, or the 
hiring of a new faculty member), the Vice President would infor- 
mally discuss with the dean of that school or college the relevant 


financial or policy limitations so that the faculty would submit a 
recommendation which complied with the parameters set by the 
Vice President; thus the faculty “don’t have to be turned down”."”” 
The Vice President’s testimony described the ‘‘discussion, negotia- 
tion, and compromise” that was carried on among administrators 
in order to define the policy guidelines within which faculty \-ere 


permitted to act.'® 


One aspect of governance at Yeshiva that neither the Second 
Circuit nor the Supreme Court discussed was the discretion of the 





"? Brief for Yeshiva University at 4, Petitioner's Brief at 4. 

"8 Petitioner's Brief at 5. The brief for Yeshiva University does not mention the budget 
committee. 

"4 Petitioner’s Brief at 5. While the Brief for Yeshiva University mentions the Faculty 
Handbook at 12, it does not describe what policies the Handbook includes or how these 
policies are made. 

" Petitioner's Brief at 6. 

"© The Brief for Yeshiva University Faculty Association lists a number of denials of 
faculty recommendations at 47-48. However, the Brief for Yeshiva University asserts that 
deans accept most faculty recommendations at each of the ten colleges discussed. Brief for 
Yeshiva University at 5-23. 

"? Petitioner's Brief at 8-9. 

"® Brief for the National Labor Relations Board at 23. The Brief for Yeshiva University 
gives almost no indication that such “negotiation” occurs between vice presidents and deans, 
for it focuses its discussion primarily upon the relationships between the deans and the 
faculty. 
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deans. The Second Circuit relied almost exclusively on testimony 
by deans that they did not feel they had the right to overrule faculty 
recommendations.'”? But evidence cited in the briefs demonstrates 
that deans are not required by the administration to allow faculty 
to participate in decisionmaking, and that on occasion deans have 
opposed or vetoed faculty recommendations.” The briefs showed 
wide diversity among the schools and colleges in the manner in 
which decisions were made and in the amount of participation by 
individual faculty members.” 

There is no question that faculty at Yeshiva do have a voice in 
the daily operation of their individual school or college. They 
determine curriculum, set admissions and graduation requirements 
for their individual schools, and help to determine course loads and 
scheduling. But the deans maintain “final authority at each school 
to implement any change in curriculum or standards’”’. In turn, the 
deans must act within the “constraints set and enforced by the 
University administration”.’” 

Two other governance mechanisms are worth noting, although 
neither the Second Circuit nor the Supreme Court appeared to 
consider them significant. The Faculty Review Committee, made up 
of eight faculty members elected at large on an institution-wide 
basis, acts as a hearing committee in discipline and termination 
cases, and also acts as the step in the grievance procedure prior to 
a decision by the President.’”* However, this Committee’s authority 
is limited to making recommendations to the President, a fact noted 
by the Supreme Court.’ The other institution-wide governance 
mechanism is a pair of committees: the Graduate and Undergradu- 
ate Councils. Membership on each of these committees is comprised 
of two faculty members, two students, the dean or director of each 
graduate or undergraduate school, and central-level administrators. 
The Councils address curriculum and other matters which cut 
across the institution or which affect more than one school or 
college.’” Clearly, the faculty are heavily outnumbered by admin- 


istrators, and have voting power no greater than that of the students 
on these Councils. 





"’ NLRB v. Yeshiva University, supra note 20, at 693. 

"° Brief for Yeshiva University Faculty Association at 17. Brief for Yeshiva University 
at 7, 11, 12, 19. 

"*! For example, within Yeshiva College, promotion recommendations are made unilat- 
erally by division chairpersons, while at Erna Michael College the faculty as a whole make 
promotion recommendations. It appears that schools with a small number of faculty (fewer 
than twenty) tend to use the entire faculty as a decisionmaking body, while larger schools 
use individual chairpersons or committees to make such recommendations. Brief for Yeshiva 
University at 10-22. 

' Brief for Yeshiva University Faculty Association at 25. These statements are absent 
from the Brief for Yeshiva University. 

"’ Brief for Yeshiva University at 4, Brief for NLRB at 12 n.12. 

'°4 Yeshiva, supra note 2, at 676. 

'® Brief for Yeshiva University at 4; Brief for NLRB at 14. 
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The Majority Opinion 


The Supreme Court, following the lead of the Second Circuit, 
appears to have based its holding upon the participation of faculty 
in decisionmaking within their schools and colleges. Neither court 
took into account the structuring of decisions by administrators, or 
the pre-decisional negotiations between vice presidents and deans 
discussed above. In footnotes to the majority opinion, Justice Powell 
quoted the conclusory testimony of deans which indicated that they 
felt they “had no right to overturn faculty decisions,” and that at 
the Teacher’s Institute for Women “the faculty is the school.”'”® 
The Court was impressed with the faculty’s ability to reduce a 
proposed tuition increase and to defeat the proposed relocation of 
a school.'”’ The Court seemed to stress the success of the faculty in 
persuading the administration to implement their recommenda- 
tions, something like a “batting average” theory of employee rela- 
tions. Thus, the Court appeared to be saying that it was the success 
of the faculty’s recommendations which made them managerial, for 
the administration and Trustees routinely agreed to faculty recom- 
mendations almost without fail. The role played by the administra- 
tion in shaping these decisions was not addressed. 

Both the Second Circuit and the Supreme Court agreed with 
the Board that faculty at Yeshiva were professional employees.'” 
However, both courts insisted that the exercise of discretion and 
independent judgment did not preclude faculty from being catego- 
rized as managerial employees.” Both courts declined to reach the 
issue of whether faculty were supervisors because each found 
faculty to be managerial employees.’” It is questionable whether 
the Court could have found that faculty were supervisors, especially 
in light of precedent holding that individuals who supervise no 





'°6 Yeshiva, supra note 2, at 676-677n.4, 5. The Court neglected to point out that there 
were no full time faculty members at the Teacher's Institute for Women; thus, the part-time 
faculty who “were the school” would not have been eligible to join the bargaining unit. Brief 
for Yeshiva University Faculty Association at 49-50. 

"7 NLRB v. Yeshiva University, supra note 2, at 677n.6. The Court did not explain, 
however, that in order to offset the lower tuition rate, the faculty agreed to increase 
enrollment, a concession which likely increased their workload. Brief for Yeshiva University 
at 21. The faculty who defeated the proposed relocation of a school were not eligible to join 
the bargaining unit. See, supra note 123. 

"28 See note 92 supra. 

"2° Yeshiva, supra note 2, 686-687. This approach by the courts appears to shift the 
burden of proof from the party attempting to exclude the faculty (e.g. the University) to the 
Board, which was required by both courts to show why faculty were not managers. In the 
face of specific statutory inclusion of professional employees, one might assume that the 
party asserting the inapplicability of the statute would bear the burden of proof, especially 
when the party alleging coverage by the statute is the agency charged with the administration 
of that statute. 

‘8 Id. at 682; NLRB v. Yeshiva University, supra note 20, at 699. 
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employees cannot be considered supervisors.*”! 

In its 1971 Adelphi University decision, the Board developed 
criteria for determining the bargaining unit status of full time 
faculty. The Board was to use these criteria for every subsequent 
higher education bargaining unit determination, including the Yesh- 
iva case. In Adelphi, the University did not challenge the right of 
the full time faculty to organize, but argued that faculty members 
who served on the University’s personnel and grievance committees 
should be excluded from the bargaining unit because they made 
effective recommendations to the administration and trustees on 
hiring, promotions, tenure, and grievances. The Board included 
these committee members in the faculty unit, stating that faculty 
authority 1) was collective, 2) was exercised in the faculty’s own 
interest, and 3) was not final because final authority rested with the 
Board of Trustees.” These criteria collectively came to be known 
as the ‘Adelphi rule.” 

Yet the Court appeared to have little difficulty in reaching its 
conclusion that the faculty at Yeshiva University were managerial 
employees, repudiating the Adelphi rule. The Court noted that the 
Board had found collective authority in non-academic organizations 
to be sufficient to apply the supervisory or managerial exclusion; 
the Court also noted that the current practice of using management 
teams in industry tended to weaken further the Board’s argument.” 
The Board’s second argument, that faculty authority is exercised in 
the faculty’s own interest, was rejected, for the Court found that 
faculty and administrative interests were inseparable.’ Similarly, 
the Board’s third rationale that ultimate authority was vested in the 
Board of Trustees was summarily dismissed by the Court because, 
under the theory, no corporation could designate any of its employ- 
ees as managerial if the directors exercised ultimate authority.’” 

After rejecting the Board’s criteria, the Court devised its own 
tests to determine the managerial status of faculty at Yeshiva 
University. The Court believed the ‘controlling consideration” to 
be that “the faculty of Yeshiva University exercise authority which 
in any other context unquestionably would be managerial”.’** They 








'S' See note 56 supra. 

'® Adelphi University, supra note 13, at 648. 

'* Yeshiva, supra note 2, at 685n.21. A number of scholars are especially critical of the 
Board's “collective authority” rationale. See Kahn, supra note 61, at 95. See also The 
Appropriate Faculty Bargaining Unit in Private Colleges and Universities, 59 VA. L. REv. 492, 
505-6 (1973) [hereinafter cited as Appropriate Faculty Bargaining Unit). 

' Yeshiva, supra note 2, at 686. For discussion of this unity of interest theory, see 
Appropriate Faculty Bargaining Unit supra note 133, at 509. 

' Yeshiva, supra note 2, at 681n.11. For a discussion of the inconsistency of the Board's 
reasoning, see Menard and Morrill, Are Faculty Members Scholars or Managers? The Yeshiva 
Case, 30 Las. L. J. 754, 764 (1979) [hereinafter cited as Menard and Morrill]. 

'° Yeshiva, supra note 2, at 686. 
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rejected what they termed the Board’s belated argument that the 
exercise of independent professional judgment, rather than mana- 
gerial authority, was the source of the faculty’s role in governance.” 
Probably the strongest articulation of the test approved by the Court 
was the statement that “[o]nly if an employee's activities fall outside 
the scope of duties routinely performed by similarly situated profes- 
sionals will he be found aligned with management.” However, 
the ambiguity and multiple interpretations suggested by this state- 
ment serve only to make more complicated the determination of 
faculty managerial status.’ 

The Court recognized that its opinion might not be applicable 
to faculty at all colleges and universities, and in dicta, suggested 
two tests which might be useful in distinguishing between mana- 
gerial and nonmanagerial faculty."“° However, the Court did not 
provide guidelines for the determination whether an institution is 
mature, nor did it define what type of faculty governance structures 
would be nonmanagerial. This vagueness will doubtless lead to 
substantial litigation over the ways in which faculty status should 
be evaluated and the significance which should be given to certain 
faculty actions. 


The Dissent 


The dissenting opinion of Justice Brennan was in many ways 
a mirror image of the majority opinion. The dissent supported both 
the fact-finding by the Board and the legal analysis which the Board 
used to analyze the faculty’s managerial status. Justice Brennan 
emphasized the principle of deference to agency expertise long 
recognized by Federal courts, and declared that the Board’s findings 
were rational and consistent with the law.'*’ The dissent then 





'’ The Court criticized the Board for offering this test long after the Board’s initial 
opinion in the Yeshiva case, and also noted the lack of citation to precedent for the use of the 
“independent professional judgment” test. Although the Court had used citations to cases 
concerning supervisors to criticize the Board’s three tests (Id. at 687n.26), it refused to 
consider a precedent in a case involving supervisors offered by the Board in support of its 
“independent professional judgment” test. Id. at 687n.24. 

' Id. at 690. 

'’ The Court did not specify whether in using this test the Board is to compare an 
employee's activities with “similarly situated professionals” within the same organization, or 
in similar organizations. The former interpretation could tend to fragment a faculty into 
participants and nonparticipants in governance, while the latter interpretation might require 
comparisons of faculty activity among similarly “mature” colleges and universities. Both 
interpretations would require explicit definitions of “routine performance” and “similarly 
situated.” Whichever interpretation is selected, the ambiguity of the test will be troublesome. 

‘ The Court suggested that faculty at non-mature institutions may not have managerial 
authority. They also suggested that untenured faculty at some institutions may be nonman- 
agerial, “depending upon how a faculty is structured and operates.” Yeshiva, supra note 2, at 
690-691n.31. 

‘*" Id. at 692. 
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turned to an examination of the nature of the faculty’s role in 
governance. Although expressing support for the three criteria used 
by the Board which the majority opinion had criticized,’ the 
dissent focused its discussion primarily upon the nature of the 
authority vested in the faculty. 

The dissent endorsed the Board’s arguments that it was the 
professional expertise and values of the faculty to which the ad- 
ministration deferred, rather than to any managerial authority del- 
egated to the faculty. It noted that the desire of employees to seek 
to influence organizational policymaking, or for management to be 
deferential to their recommendations, is not unusual where those 
employees have special expertise to offer.'** The dissent added that 
no danger of divided loyalties was posed because faculty are not 
subject to administration sanctions for the quality of their perform- 
ance in governance activities, nor does their continued employment 
depend upon an adherence to administrative policy or an allegiance 
to management interests. The dissent disagreed with the majority's 
contention that faculty and administrative interests are identical, 
noting that the election of a faculty union would suggest that the 
faculty perceived a divergence of interests.'* 

Justice Brennan emphasized the policy reasons for inclusion of 
faculty within the protection of the Act. He noted the differences 
between faculty and administrative interests in determining how 
scarce resources will be allocated, and stressed the lack of faculty 
participation or responsibility in the determination of economic and 
fiscal policies for the institution.” To this argument he added 
evidence of the declining economic leverage of faculty in an era of 
slow or no growth in higher education.’ While recognizing the 
differences between the industrial context within which the Act 
was created and the context of university governance within which 
the Board sought to apply the Act, the dissent asserted that the 
formulation and adjustment of national labor policy and the bal- 
ancing of conflicting interests was best left to the expertise of the 
Board.’ 

The dissent concluded by discussing the changes in academic 
governance that have occurred over the past few decades, noting 
that higher education is becoming ‘big business”, and asserting that 
the Court’s analysis of the role of Yeshiva’s faculty “is distorted by 
the rose-colored lens through which it views the governance struc- 





' See notes 132-135, supra and accompanying text. 

‘8 Yeshiva, supra note 2, at 698n.8, quoting Finkin, supra note 24, at 616. 

'4 Yeshiva, supra note 2, at 701-703. 

145 Id. 
> 6 Td. at 703n.16. 

‘*" Id. at 706. Justice Brennan was as wholeheartedly supportive of Board expertise in 
this area of labor relations as the majority was condemnatory of the Board’s performance 
during its ten year history of applying the National Labor Relations Act to college faculty. 
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ture of the modern-day university.”'” It further warned that the 
majority opinion would remove the deterrent to “unreasonable 
administrative conduct” provided by the Act, and predicted that 
labor unrest would follow because the mechanism for bilateral 
negotiation and conflict resolution was being denied to faculty.’ 


Limitations of the Yeshiva Opinion 


Neither the majority opinion nor the dissent addressed the 
issue of the formal structure of institutional-level decisionmaking 
at Yeshiva University, nor did they examine the influence of infor- 
mal faculty or administrative persuasion upon the governance pro- 
cess. By its wholehearted endorsement of the Board’s findings and 
rationales, the dissent glossed over the substantial problems caused 
by the Board’s inability to articulate clearly the differences between 
professional authority and managerial authority or to explicate the 
facts on which the decision was based. When these omissions are 
coupled with the majority opinion’s lack of clear guidelines, either 
for the Board or for future litigants, the decision in its entirety raises 
more issues than it settles, and promises to engender much “eluci- 
dating litigation”’” in its wake. 

The majority opinion is also unsatisfactory because it does not 
address clearly the policy issues involved in the case. Because the 
Court rested its decision on what it considered to be the Board’s 
insufficient record below combined with an unconvincing argument 
to support that record, it is difficult to determine what the Yeshiva 
decision means for labor relations policy. While it is possible that 
the majority believed that faculty at all mature institutions of higher 
education should be removed from the jurisdiction of the National 
Labor Relations Act, the Court did not specifically reach jurisdic- 
tional issues. The Court was careful to limit its opinion to the facts 
of the governance process at Yeshiva University, and did not ad- 
dress how this decision should be applied at other similar institu- 
tions. Thus, the decision is unsatisfactory from the standpoint of 
labor relations policy and affords little precedental guidance for 
future litigation. 


IV. Judicial Deference to Agency Expertise 


Clearly, the Court was not satisfied with the evidence presented 
by the Board in the Yeshiva case. Nor did the Court approve of the 
three tests which the Board developed to determine faculty bargain- 





148 
Id. 
'? Id. at 706. This warning against “unreasonable administrative conduct” seems a 
harsh judgment in a case where no such unreasonable conduct was alleged. 


' Yeshiva and the Public Sector, Speech by John H. Fanning, Chairman, National 
Labor Relations Board, Storrs, Connecticut, May 9, 1980. 
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ing unit status. Because it is somewhat unusual for a reviewing 
court to reject both an agency’s factfinding and its application of 
the law it administers, it is worth a short digression to examine the 
administrative law doctrine of deference to agency expertise. 

Reviewing federal courts have long adhered to a judicially- 
created doctrine of deference to the rulings of administrative agen- 
cies, such as the Board, when those rulings have “warrant in the 
record and a reasonable basis in law.”'’’ Various Federal Appeals 
Courts and the U.S. Supreme Court have, on a number of occasions, 
cited this ‘substantial evidence” rule as a rationale for upholding 
the Board’s factfinding and its application of the Act to a particular 
set of facts.’ But the reviewing courts in the Yeshiva case made it 
clear that they found little warrant in the record and an insubstan- 
tial basis in the Act to support the Board’s ruling that Yeshiva’s 
faculty were not managerial employees.'” 

A strong argument can usually be made for a court’s accepting 
the findings of the Board. The Administrative Law Judge has an 
opportunity to observe the demeanor of the witnesses and benefits 
from having heard the testimony first-hand. Also, because “any 
drawing of the line between the personnel of management and the 
rank and file workers may require some expertise in evaluating 
actual power distributions which exist within an enterprise”, the 
Court of Appeals for the Second Circuit stated on an earlier occasion 
that “the Board’s findings relative thereto were entitled to great 
weight”.’* Thus, the Supreme Court's substitution of the Appeals 
Court’s factfinding and application of the law for the Board's 
findings demonstrated the majority's strong disapproval of both the 
Board’s treatment of the facts in its opinion below and the legal 
tests the Board used to apply the Act to those facts. 

The Court criticized both the Board’s lack of specific factfinding 
in the Yeshiva case and its application of a decisional rule used in 
every similar case since the 1971 Adelphi opinion without a careful 
explication of the factual similarities between Yeshiva and the 
earlier cases which the Board cited as precedent.” The Board has 





' NLRB v. Hearst Publication, Inc., 322 U.S. 111, 131 (1944). 

‘©? See, e.g., American Broadcasting Co. v. Writers Guild of America, West, Inc., 437 
U.S. 411 (1978) (deferred to Board expertise in factfinding and in applying the Act). See also 
Beth Israel Hospital v. NLRB, 437 U.S. 483 (1978) and Stop & Shop v. NLRB, 548 F.2d 17 (1st 
Cir. 1977). 

‘8 NLRB v. Yeshiva University, supra note 20, at 703; Yeshiva, supra note 2, at 691. 

'* NLRB v. Metropolitan Life Insurance Co., 405 F.2d 1169, 1172 (2d Cir. 1968). 

‘© The Court stated that “the Board had made no findings of fact.” Yeshiva, supra note 
2, at 679. In its opinion below, the Board had said that the faculty's role in governance was 
“not significantly different from ... the cited cases,” citing Northeastern University, supra 
note 8; University of Miami, supra note 8; Adelphi University, supra note 13; Fordham 
University, supra note 13; and C.W. Post Center, supra note 13. The Supreme Court's criticism 


of the three legal tests used by the Board is discussed in the text accompanying notes 132-135 
supra. 
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been criticized by the Second Circuit in other cases relating to 
higher education for a dearth of factfinding or for evidence which 
the court found insufficient to support the Board’s rulings.’ In its 
Yeshiva opinion, the Board’s two-paragraph analysis of the super- 
visory and/or managerial status of the faculty repeated virtually 
verbatim the two-paragraph findings concerning faculty managerial 
status in its University of Miami and Northeastern University de- 
cisions,” yet the Board did not explain or analyze how the facts of 
the Yeshiva case were similar to the cited cases and thus warranted 
application of those precedents. The Court strongly criticized the 
Board for using ‘‘conclusionary rationales” instead of factual anal- 
ysis, and noted that the Board’s failure to base its conclusions on 
“articulated facts,” and its inconsistent application of the Act, 
warranted reversal.” 

The Board has been criticized for its practice of using case-by- 
case adjudication exclusively, and especially for its tendency to 
apply decisions from earlier cases to subsequent cases much as 
other administrative agencies apply their promulgated rules.’® 
However, the Supreme Court has not required the Board to use 
rulemaking, stating that the choice of rulemaking or adjudication 
for the announcement of a new principle is within the Board’s 
discretion.’” While the Court in dicta praised the rulemaking pro- 
cess for its ability to provide a “forum for soliciting the informed 
views of those affected in industry and labor before embarking on 
a new course,” it did not require the Board to use rulemaking in 
lieu of adjudication. 

The arguments of the courts and commentators for the pro- 
mulgation by the Board of some basic rules are persuasive and are 
supported by at least one higher education professional associa- 
tion.” The Board has tended to apply precedent from earlier cases 





6 Mercy College, supra note 19 (remanded to Board for further factfinding). See also 
Niagara University v. NLRB, supra note 19 (denied enforcement of Board order for lack of 
substantial evidence.) 

'’ University of Miami, supra note 8, at 634; Northeastern University, supra note 8, at 
250. 

‘88 Yeshiva, supra note 2, at 691. But in Republic Aviation, 324 U.S. 793, 803 (1945), the 
Court declared that the Board need not include exhaustive detail in explicating its decisions, 
and that citation to earlier adjudicative precedent was entirely appropriate. 

'® See, e.g., NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969). Numerous commentators 
have also criticized the Board's refusal to promulgate rules on unit determination, jurisdiction 
over quasi-public institutions, or the status of part-time faculty. See Kahn, supra note 61, at 
167-175. See also Menard and DiGiovanni, NLRB Jurisdiction over Colleges and Universities: 
A Plea for Rulemaking, 16 WM. & Mary L. REv. 599 (1975). 

'® Bell Aerospace, supra note 71, at 294. 

'®! Id. at 295. 

'® In 1971 the American Association of University Professors (AAUP) filed a petition 
with the Board requesting that it promulgate rules to define the bargaining unit status of 
academic employees. The Board refused, stating that rulemaking would inhibit its flexibility 
to adapt its findings to individual circumstances. See Finkin, supra note 24, at 649-650. 
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in a manner similar to the application of a promulgated rule in 
determining the unit status of part-time faculty (excluded), depart- 
ment chairpersons (excluded if they act as agents of management, 
included if they act as faculty agents), protessional school faculty 
(law and medical faculty almost consistently excluded), and the 
geographical scope of the bargaining unit.’* The opportunity for 
public comment and the diversity of information which the rule- 
making process collects would enable the Board to make better- 
informed decisions, and would establish guidelines for the benefit 
of both the higher education community and reviewing courts as 
unit determination and other issues continue to engender disputes. 

The Board’s decisions in Yeshiva and in the cases it cited as 
precedent lack a strong, explicit articulation of the policy reasons 
behind the Board’s decisions that full time faculty, even those who 
made effective recommendations about faculty personnel matters, 
were not managerial employees. Board Member Kennedy’s separate 
opinion in Northeastern University (concurring in part and dissent- 
ing in part) attempted to distinguish between professional authority 
of faculty and managerial authority of administrators." However, 
the complexities of an academic governance system and the fac- 
ulty’s role at a particular college or university require more thorough 
explication and analysis than even Member Kennedy’s concurrence 
was able to provide, and require that this analysis be adopted by 
the majority of the Board panel. This lack of explication and 
articulation of firm policy reasons for providing faculty with the 
protection of the Act, when combined with the dearth of factfinding 
and limited analysis found in the Board’s Yeshiva opinion, permit- 
ted the Court to take upon itself the role of policy articulation, 
factfinding, and interpretation of the Act in the Board’s stead. Had 
the Board performed a detailed analysis of the faculty’s governance 
role and undergirded that analysis with a strong policy argument, 
it is more likely that the Court’s decision would have focused on 
the policy questions related to the propriety of applying the Act to 
faculty at institutions of higher education. 


V. Faculty Role in Academic Governance 


In administering the National Labor Relations Act, the Board is 
charged with the responsibility of determining the appropriate 
bargaining unit of employees and certifying the election of a rep- 
resentative to negotiate in behalf of that unit.’® In deciding whether 





' Kennedy, The Educators’ Role in Educating the NLRB: Requirements of a Complete 
Record, 1 J. COLL. & UNIv. L. 305 (1974). See also Pollitt and Thompson, supra note 3. 
'* Northeastern University, supra note 8, at 256-257. 
'® Section 9 of the Act authorizes the Board to determine the appropriate bargaining 
unit, to direct representation elections, and to certify the successful union as the exclusive 
representative of the unit members. 
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an individual or group should be included in the employee unit, the 
Board examines the scope of each employee's responsibilities and 
the nature of the authority possessed by the individual or group, 
subjecting those responsibilities and that authority to the tests of 
“alignment with management,” whether action is taken “in the 
interest of the employer,” and whether policy is determined inde- 
pendently, and not within “guidelines set by management.” When 
the Board finds that individuals exercise authority and discretion, 
but not in the interest of the employer or not in a manner aligned 
with management, the Board usually includes such individuals 
within employee bargaining units.’™ 

There can be little doubt that the faculty at Yeshiva University 
were able to influence policymaking, both within their academic 
units and, to a lesser extent, on an institution-wide basis. However, 
neither the Board nor the Court analyzed carefully the complex 
nature of the faculty’s role, nor did they examine the scope o: 
faculty authority in all areas of the faculty’s job responsibilities. 
Little emphasis was placed, for example, on the primary responsi- 
bility of the faculty: to teach students. Nor was there more than 
passing reference to the responsibility of faculty to conduct re- 
search, or any analysis of the time spent on individual research.’® 

Studies of the faculty governance role within a college or 
university tend to contradict some of the findings and assumptions 
made by the Court.’ While the Court assumed that all full time 
faculty at Yeshiva were equally active in governance, and thus 
could all be classified as managerial employees, researchers have 
found that at most institutions, less than one fifth of the faculty 
participate actively in institutional governance.'” Evidence in the 
brief submitted by Yeshiva University itself demonstrated that, 
within some of the large academic units, faculty did not vote as a 
group on curriculum or personnel decisions, but elected small 
committees to make recommendations in the faculty’s behalf.’ 
Thus, in addition to the fact that the majority of the faculty’s time 
is spent in teaching and research, a number of faculty are not active 





'* Bell Aerospace, supra note 71. 

'*? See cases cited at note 50 supra. 

'* In its final footnote, the majority conceded that faculty should not be excluded as 
managerial employees “merely because they determine the content of their own courses, 
evaluate their own students, and supervise their own research.” Yeshiva, supra note 2, at 690 
n.31. 

' While it may be true that faculty at Yeshiva University play a unique role in 
institutional governance, it is likely that, at least in some respects, faculty at Yeshiva carry 
out their professional responsibilities in teaching and research much as faculty do at other 
colleges and universities. In the absence of specific factfinding to the contrary, it is not 
unreasonable to discuss the role of Yeshiva's faculty by using research on faculty governance 
at similar institutions. 

' BALDRIDGE, supra note 1, at 78. 

'” Brief for Yeshiva University at 11, 18, 19, 21. 
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participants within their own academic units in academic govern- 
ance. 

For those individuals who do participate in campus governance, 
these duties are almost invariably performed in addition to the 
faculty member’s regular teaching load and ongoing research activ- 
ities. Although, on occasion, some of the officers of a faculty senate 
may receive a reduced workload while in office, there was no 
evidence of any additional compensation for participation in gov- 
ernance in the Yeshiva case.'” While a few individuals may spend 
considerable time and effort in governance activities, and while 
some may be compensated for their efforts, the majority of the 
faculty, if they participate at all, very likely do so in addition to 
their other responsibilities and for no additional compensation. 

A second component of the faculty role is their disciplinary 
allegiance and their insistence upon peer evaluation. Professionals 
have undergone long and specialized training, and the professional 
values developed during that training engender a strong desire for 
autonomy over their own work and the conduct of their profes- 
sion.’ College faculty, like other professionals, hold the firm con- 
viction that the only legitimate evaluations of a faculty member's 
professional capabilities are those made by the individual’s disci- 
plinary peers.'’* Professionals expect to, and often successfully do, 
wield considerable influence over the policy process of an organi- 
zation based not on their bureaucratic authority within the hierar- 
chy, but on their specialized knowledge and the review of their 
professional colleagues.'” 

This intense interest in and concern for the quality of the 
academic enterprise does not, however, necessarily indicate that 
the interests of faculty and administrators are indistinguishable or 
intertwined.’ While the interests of faculty and administrators 
may coincide on academic matters, they may diverge on matters of 
faculty welfare. While Yeshiva’s faculty wielded much authority 





172 


Additional compensation for “managerial” duties can exclude an individual from an 
employee bargaining unit. For example, the Board has found that extra compensation given 
to department chairpersons, or a reduction in teaching load, is an indicator of supervisory 
status. See cases cited at note 8 supra. 

3 B.M. BLAU, EXCHANGE AND POWER IN SOCIAL LIFE (1964). 

4 S.M. DorNBUSCH AND W.R. ScoTT. EVALUATION AND THE EXERCISE OF AUTHORITY 
(1975). 

° W.R. SCOTT, PROFESSIONALS IN BUREAUCRACIES—AREAS OF CONFLICT, IN PROFESSION- 
ALIZATION (H.M. Vollmer and D.L. Mills, eds., 1966). For further explication of the nature of 
the faculty governance role, see Bethel, Private University Professors and NLRB v. Yeshiva: 
The Second Circuit's Misconception of Shared Authority and Supervisory Status, 44 Mo. L. 
REV. 427, 444-450 (1979). See also Finkin, The Supervisory Status of Professional Employees, 
45 FORDHAM L. REV. 805, 817-820 (1977). 

'6 The majority opinion stated that at Yeshiva University, faculty interests “cannot be 
separated from those of the institution.” Yeshiva, supra note 2, at 688. 
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over academic matters, faculty welfare matters were controlled by 
the administration.”’ 

The Court did not address the extent of the faculty’s ability to 
structure the decisionmaking process at Yeshiva University. It ap- 
pears, from evidence cited in the briefs, that the vice presidents and 
deans may have often structured decision areas in such a manner 
that faculty could act only within fairly narrow boundaries.'® 
However, more factfinding was needed so that the Board could 
have ascertained the answers to questions which describe the 
breadth of the faculty’s role in institutional decisionmaking, and 
thus provide the basis for an informed analysis of the managerial 
or non-managerial status of faculty members at a particular college 
or university. 

Extensive factfinding in the determination of faculty govern- 
ance roles is important because the faculty’s ability to make rec- 
ommendations which are respected and implemented by the admin- 
istration varies widely, not only among institutions, but also among 
decision areas within a single institution. For example, if the ad- 
ministration can dissolve a faculty governance committee unilat- 
erally, or can make decisions affecting faculty welfare without 
consulting the faculty, the faculty has little effective governance 
authority. Conversely, if a structure of faculty governance commit- 
tees is formalized in the faculty handbook or similar official policy 
document, and if those governance groups are consulted regularly 
on important issues, then the faculty would appear to have some 
measure of governance authority. 

An analysis of faculty decisionmaking authority should con- 
sider the following: 

1. Is the faculty governance committee formalized or ad hoc? 

2. Does the administration control committee structure and 

membership? 

3. Are administrators who serve on joint faculty-administra- 

tion committees equal to or superior to faculty members? 

4. Are trustees advised of the recommendations of faculty 

committees? 

5. How do administrators structure the personnel decisions 

that faculty make? 

6. Does the administration control the budget process? 

Such an analysis would begin to describe the comprehensive- 
ness of the faculty’s governance role. At an institution where the 
faculty committee structure is formalized, where faculty recom- 
mendations are transmitted to the trustees without alteration by the 





'” According to the briefs for all three parties, the administration effectively controlled 
salary scales, policies on promotion, tenure, sabbaticals, workload, and other areas of faculty 
welfare. Brief for Yeshiva University at 18, 19, 20; Brief for Yeshiva University Faculty 
Association at 15, 16; Petitioner's Brief for Certiorari at 5, 10, 12. 
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administration, and where faculty participate fully in budget devel- 
opment and long range planning, then it might be reasonable to say 
that the faculty played a managerial role in institutional governance. 

Justice Brennan was aware of the often limited nature of 
collegial governance. He noted the changes that have made higher 
education “big business,” and criticized the majority’s view that 
universities were collegial communities of professional equals.’” 
His discussion was premised upon the assumption that the faculty 
have lost much of their former power over a number of decision- 
making areas in the past two decades, and that the interests of 
faculty and administrators have diverged in a number of important 
areas. 

Recent research shows that faculty autonomy is being eclipsed 
for a number of reasons. Federal and state agencies are increasing 
their influence over institutional budgets and faculty workloads, 
even at private institutions. Courts have been asked to intervene in 
personnel disputes, and have mandated procedures and guidelines 
for the academic decisional process. Administrators have them- 
selves become more professionalized as tightening budgets have 
required institutions to emphasize fiscal management in addition to 
academic excellence. Trustees are also tightening control at some 
institutions after realizing that their legal responsibility for the 


corporate well being may require stricter scrutiny of the governance 
process.” 


The declining academic job market in most disciplines has left 
faculty with diminished bargaining power vis 4 vis the administra- 
tion, for a dissatisfied faculty member may have little or no oppor- 
tunity to find more favorable employment conditions at another 
institution. Faculty salaries have declined in constant dollars over 
the last decade,’*’ and the rate of promotions and tenurings has 


182 


slowed appreciably. 

Administrative strength has been demonstrated most dramati- 
cally, however, at institutions where financial exigency has neces- 
sitated the laying off or firing of tenured faculty. In several firings 
which have been litigated, the courts have made it clear that as long 
as administrators act in good faith (not arbitrarily or in retaliation 
against a particular individual), the administration may act nearly 





8 See discussion in text accompanying notes 117-118. The requirement that faculty 
act within guidelines set by the administration could be interpreted as requiring that faculty 
actions be limited by “established employer policy,” a restriction which would exempt 
faculty from the category of managerial employees. See Retail Clerks International Associa- 
tion v. NLRB, supra note 77. 


'® Yeshiva, supra note 2, at 703. 

80 MORTIMER AND MCCONNELL, supra note 1, at 2-4. 

‘8! See, e.g., Krueger, The Changing Economic Status of the Profession and the Impact 
of Inflation, 65 ACADEME 487 (1979) [hereinafter cited as Krueger]. 

‘8 Chronicle of Higher Education, April 3, 1978, at 3-4. 
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unilaterally in deciding in which academic areas faculty reductions 
must be made and which individual faculty members will be dis- 
missed.'* Courts have also upheld unilateral administrative deter- 
minations of what constituted financial exigency, and have agreed 
that one financially troubled academic department may constitute 
financial exigency for the purposes of terminating tenured 
faculty.’ In none of these cases was the faculty given what could 
be termed a “managerial” role in deciding where reductions would 
be made or which faculty would be let go.’® 

Other forces have reduced the faculty’s ability to make “man- 
agerial” decisions. In curriculum development, an area once nearly 
dominated by faculty at many institutions, state agencies in a 
number of states now must approve all new degree-granting pro- 
grams, and often retain veto power over other areas of curriculum 
development as well. While state authority is relevant primarily to 
public colleges and universities, at least one state requires all private 
colleges and universities, with some exceptions, to submit new 
degree-granting programs for state approval as a condition of main- 
taining state licensure to confer degrees.’* State scrutiny of curric- 
ulum has significantly decreased the faculty’s power to change and 
improve their “product.” 

Continuing fiscal pressures may have an impact on the peer 
evaluation process at institutions of higher education. If retrench- 


ment of tenured faculty may be accomplished unilaterally, the 
administration may assume the role of evaluator of faculty perform- 
ance, albeit using different criteria than peer evaluation employs. 





‘88 Courts have permitted administrators to develop their own criteria for evaluating 
which academic areas to eliminate and the individuals to be terminated. See, e.g., Levitt v. 
Board of Trustees of the Nebraska State Colleges, 376 F. Supp. 945, 959 (D. Neb. 1974). This 
administrative power is not reserved only to state institutions; see Browzin v. Catholic 
University, 527 F.2d 843 (D.C. Cir. 1975). 

' See Browzin v. Catholic University, supra note 183. See also AAUP v. Bloomfield 
College, supra note 6 (although the court ruled that the administration's bad faith nullified 
the termination of tenured faculty, the court reinforced the Trustees’ discretion to decide 
what conditions constituted financial exigency and what good faith remedies should be 
used.) 

' In addition to the cases cited at-notes 183 and 184, see Scheuer v. Creighton 
University, 199 Neb. 618, 260 N.W.2d 595 (1977); Krotkoff v. Goucher College, 585 F.2d 675 
(4th Cir. 1978); and Johnson v. Board of Regents of the University of Wisconsin System, 377 
F. Supp 227 (W.D. Wisc., 1974), aff’d, 510 F.2d 975 (7th Cir. 1975). 

‘6 Title 18A of the New Jersey Statutes states that “No ... institution of learning ... 
shall admit any such person to the grade of a degree ... without first submitting the basis or 
conditions thereof to the board of higher education, and obtaining its approval thereof...” 
This law does not apply to every private college in New Jersey, however, for “Nothing 
contained in this section shall apply to any ... institution of learning ... which was 
established and conducted within this state on April 1, 1887." N.J. Stat. Ann. § 18A:68-6. 
Eleven private colleges now operating in New Jersey were chartered before 1887. National 
Center for Education Statistics, Education Directory, Colleges and Universities—1978-79 
(1979). 
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In order to respond to fiscal problems, the administration may 
structure review criteria based upon the importance of an individual 
or a specialization to the health of the institution as a whole.'®’ 
Administrators might conceivably require faculty to use such cri- 
teria in their deliberations on promotion and temure.’* Although 
complete administrative domination of institutional governance is 
unlikely to occur, especially at institutions where faculty have been 
active participants in governance, faculty participation will not be 
contractually protected should the Yeshiva precedent be liberally 
applied to faculty at other colleges. 

In summary, the faculty role in academic governance at a 
particular institution must be carefully analyzed and well-docu- 
mented before an assessment of the faculty’s managerial status may 
be made. In addition, contextual factors such as federal laws and 
policies, relevant common law, and codified institutional proce- 
dures, if any, for retrenchment decisionmaking must be considered 
before a determination is made about who is managing the academic 
enterprise. Unless such thorough factfinding is performed, over- 
generalizations and conclusory statements will prevail in the ab- 
sence of documentation and reasoned analysis. 


VI. Implications of Yeshiva University for Campus Governance 


The Supreme Court’s decision in the Yeshiva University case 


is having and will continue to have a significant impact upon 
governance relations at colleges and univeresities."*’ The decision 
has already been cited in the decision of the Court of Appeals for 
the Second Circuit to refuse enforcement of a Board order that 


Ithaca College bargain with its faculty,’” and has caused another 


federal court to remand to the Board for further factfinding a case 
in which the same court had initially found for the Board.’ Other 





'*? See Browzin v. Catholic University, supra note 183. 

"This plan may not meet with much success if faculty are unwilling to assess 
individuals on a basis other than professional competence. Faculty have shown a strong 
disinclination to ratify administrative retrenchment decisions. See Johnson v. Board of 
Regents, supra note 185, at 234, where “Faculty Reconsideration Committees” on four of the 
five affected campuses recommended that dismissed faculty be retained. 

' Because the Yeshiva decision is not binding on public colleges and universities, this 
discussion focuses upon private institutions. However, the Yeshiva decision may influence 
the deliberations of public employee relations boards in those states where college faculty 
are not specifically included in the enabling legislation and where the law excludes mana- 
gerial employees from inclusion in bargaining units. However, in states where managerial 
employees are not permitted to organize, public college faculty may find that their partici- 
pation on the review committees which protect the due process rights of faculty also imply 
a “managerial” function. The concept of due process mechanisms acting to -xclude faculty 
participants as managers demonstrates the conceptual difficulties raised, but not resolved, 
by the Yeshiva decision. 

' The Second Circuit on May 19, 1980 refused to enforce the Board's order to bargain, 
citing Yeshiva. NLRB v. Ithaca College,—F.2d— (2d Cir. 1980). 

'*' On March 3, 1980, the Supreme Court granted certiorari in the Boston University 
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circuit courts, however, have refused to apply Yeshiva to distin- 
guishable factual situations, and have agreed to enforce Board 
orders that administrators bargain with faculty unions.’” 

The impact of the Yeshiva decision is evident on some cam- 
puses where faculty have already organized and are operating 
under a bargaining agreement. In addition to refusing to renegotiate 
an expiring contract,’” the administration may refuse to honor an 
existing contract because the faculty are no longer protected by the 
National Labor Relations Act. However, the institution might be 
found liable in a breach of contract action, and refusal to honor the 
contract might also encourage the faculty to strike. Conversely, the 
administration could abolish all faculty committees and other gov- 
ernance mechanisms not formalized by contract (or by a policy 
document which is incorporated by reference into the contract). 

The Yeshiva decision will very likely have a significant impact 
on those campuses where a contract has not yet been negotiated, 
whether or not a union has been certified by the Board. On some 
campuses, the administration has halted bargaining sessions, citing 
the Yeshiva arguments.™ Faculty at “mature” institutions who 
participate in academic governance may find that their represen- 
tation elections or unit certification hearings are delayed by peti- 
tions from the administration to the Board which allege that faculty 
are managerial employees.'’” At campuses where faculty are active 
in governance, the Yeshiva decision has made it less likely that the 
faculty will petition the Board to organize a faculty union or to 





case and immediately remanded it to the First Circuit for “further consideration in light of" 
the Yeshiva opinion. Boston University, supra note 64. On May 5, 1980, the First Circuit, in 
turn, remanded the case to the Board for further factfinding on whether department 
chairpersons are managerial employees. —F.2d— (1st Cir. 1980). 

'? In early May, 1980, the Court of Appeals for the D.C. Circuit found that faculty at 
Mt. Vernon College were protected by the NLRA. Higher Education Daily, May 29, 1980, at 
3. The Ninth Circuit reached a similar conclusion in the case of faculty at Stephens Institute 
in San Francisco. Stephens Institute v. NLRB, 620 F.2d 720 (9th Cir. 1980). 

'® The first public refusal to bargain with a faculty union after the Yeshiva decision 
was announced occurred at the University of New Haven, where the University’s president 
halted negotiations for a second contract with the faculty union. Higher Education Daily, 
March 11, 1980, at 2. Administrators have also halted negotiations to renew expiring union 
contracts at Cottey College (Missouri), Loretto Heights College (Colorado), Cooper Union 
(New York), Polytechnic Institute of New York, and Stevens Institute of Technology (New 
Jersey). J. Douglas, Faculty Collective Bargaining in the Aftermath of Yeshiva, 13 CHANGE 36, 
39 (1981). 

'* Administrators have refused to continue negotiations for an initial contract at Curry 
College (Massachusetts), Daemen College (New York), Drury College (Missouri), Salem 
College (West Virginia), Ithaca College (New York), Stephens College (Missouri), and Mount 
Vernon College (D.C.). Id. at 40. 

‘The Yeshiva decision has resulted in the postponement of a unit determination 
hearing at Villanova University where the administration, which had earlier stipulated to an 
election, withdrew its support and petitioned the Board for a determination whether faculty 
were managerial employees. Id. 
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assert as an unfair labor practice an institution’s refusal to bar- 
gain.'”° 

It is less likely, but still possible, that administrators will react 
to the Yeshiva decision by manipulating faculty governance mech- 
anisms so that the faculty appears to wield considerable authority 
although, in fact, the administration carefully structures the scope 
of each decision and the alternatives available to the faculty. While 
this action is possible, it is unlikely to survive the scrutiny of what 
will undoubtedly be the heightened factfinding which the Board 
will conduct prior to unit determination proceedings.’” A third 
alternative, that the administration may withdraw all faculty gov- 
ernance functions in order to “punish” a faculty which is attempting 
to unionize, is also possible but unlikely. This type of administrative 
action would most probably ensure that a faculty union would 
prevail in a court challenge, for the Supreme Court clearly based its 
decision on the Yeshiva faculty’s governance role; it noted in dicta 
that at other institutions, the faculty may be “entirely or predomi- 
nantly nonmanagerial.”’” 

The most likely impact of the Yeshiva opinion will be accom- 
modations made by both faculty and administrators which, al- 
though not formalized contractually, will include concessions by 
both sides. Faculty may agree to forego their arguable right to 
unionize, thus saving the institution heavy litigation expenses, in 


return for a greater voice in institutional decisionmaking, bigger 
salary increases, or improved fringe benefits. Informal memoranda 
of agreement have already been negotiated on a few campuses 
between the faculty association and the administration. Although 
not enforceable as contracts, these agreements are backed by an 
understanding that formal unionization will not be pursued while 


the agreement is in effect.'” 


It is too soon to assess the full impact of the Yeshiva decision 
upon labor relations in higher education. Much “elucidating litiga- 
tion”””° will be necessary in order to ascertain whether the Yeshiva 
decision is an aberration or a firm precedent which will withstand 
attempts to distinguish it into oblivion. There is no question, how- 
ever, that the decision is already having an impact and will continue 
to influence both the formal and the informal relationships between 
college administrators and their faculty colleagues. 





"6 Saul G. Kramer, Speech to the Annual Conference of the National Association of 
College and University Attorneys, Washington, D.C., June 25, 1980. 

'” Nor it is likely that a faculty which simply abdicated its legitimate role in governance 
would be able to survive Board or court scrutiny, Under the Ohio Power doctrine, the 
possession of power, not whether or not such power is actually used, determines an 
individual's bargaining unit status. See text accompanying note 47 supra. 

"8 Yeshiva, supra note 2, at 690n.31. 

'® Conversation with Dr. Gerie B. Bledsoe, Director of Collective Bargaining, American 
Association of University Professors, Washington, D.C., June, 1980. 

2” Speech by John Fanning, supra note 150. 
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VII. Next Steps for Faculty Unionization 


The Supreme Court’s Yeshiva University decision unquestion- 
ably has slowed the momentum of faculty unionization in private 
higher education. However, the Court’s emphasis on the Labor 
Board’s lack of factfinding, combined with its dicta that some 
faculty may not be managerial employees,” have virtually ensured 
that vigorous attempts will be made to mitigate what may seem to 
be a victory for those who oppose faculty unionization in higher 
education. 

The most obvious mechanism for circumventing the Yeshiva 
decision is an amendment to the National Labor Relations Act 
which would specifically include college faculty within the coy erage 
of the Act. Such an amendment was introduced in the House of 
Representatives during the last session of Congress, but it is unlikely 
the amendment will be revived by the present Congress.”” It ap- 
pears that supporters of faculty unionization will have to rely on 
nonlegislative approaches in order to avoid the Court’s ruling that 
faculty at “mature” institutions are managers. 


Next Steps for the Board 


While Yeshiva will probably not convince the Board to remove 
itself from jurisdiction over faculty employement relations in higher 
education, the decision has already affected the Board’s actions. 
Regional directors of the NLRB have ruled in several post-Yeshiva 
cases that a college’s faculty are managerial employees, and the 
Board has affirmed one of these rulings.” Despite these early 





*°' Yeshiva, supra note 2, at 690n.31. 

22 On June 18, 1980, Representative Frank Thompson (D-NJ) introduced Bill H.R. 7619 
to amend Section 2(11) of the National Labor Relations Act. The bill adds to the definition of 
supervisor the stipulation that “no faculty member or group of faculty members in any 
educational institution shall be deemed to be managerial or supervisory employees solely 
because the faculty member or group of faculty members participate in decisions with 
respect to courses, curriculum, personnel, or other matters of educational policy.” The bill 
was referred to the Subcommittee on Labor-Management Relations of the Committee on 
Education and Labor, but no vote was taken in either house. It is unlikely any similar bill will 
receive serious consideration in the 97‘ Congress. Labor legislation has not fared well in 
Congress over the last few years; the two bills most recently introduced have been defeated. 
Although passed by the House 257-163 on October 6, 1977, the Labor Reform Act (H.R. 8410, 
S. 2467) was filibustered in the Senate and a vote was never taken. Similarly, a bill (H.R. 
2222) which would bring hospital house staff (interns and residents) within the protection of 
the National Labor Relations Act was defeated in the House 167-227 on November 28, 1979, 
and no Senate action was taken. 

8 As of April 1, 1981, rulings in four post-Yeshiva hearings had been made by NLRB 
regional directors. In two unit clarification cases (the University of Albuquerque and Ohio 
Northern College), the regional director determined that most or all faculty at these colleges 
are managerial employees. A similar finding was made when the faculty union at Stephens 
College (Missouri) filed an unfair labor practice charge after the administration refused to 
bargain with the faculty. All three rulings have been appealed to the full Board. The 
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capitulations to the Yeshiva precedent, however, the Board may 
wish to continue its prior policy of extending the protection of the 
NLRA to all individuals not specifically excluded by statute or 
decisional law. In order to continue including college faculty under 
the Act’s protection, it is likely that the Board will do more extensive 
factfinding in unit determination hearings and, where appropriate, 
will carefully distinguish Yeshiva’s fact situation from the circum- 
stances of the particular institution under review. 

In order to improve its factfinding and assessment abilities, the 
Board may wish to seek the assistance of experts in academic 
governance. For example, the Board might seek the assistance of an 
American Bar Association-sponsored ‘blue ribbon panel” consist- 
ing of legal educators, researchers in the field of academic govern- 
ance, other experts on the workings of organizations whose em- 
ployees are professionals, or a combination of such individuals.™ 
This panel could help the Board to devise a system for factfinding 
which would enable an Administrative Law Judge to assess thor- 
oughly the faculty’s governance role at a particular coilege or 
university. The panel might also assist the Board in developing new 
variations on the definitions of “managerial employee” and “‘super- 
visor” which would be more reflective of the professional, partici- 
patory manner of decisionmaking in academic organizations. The 
Board could, in addition, provide its Administrative Law Judges 
with the assistance of consultants,”” visiting scholars, or other 
individuals with special expertise in academic governance. In the 
alternative, the Board might provide selected Administrative Law 
Judges with special training to prepare them to deal with higher 
education cases. In selecting any or a combination of these alter- 
natives, the Board would improve its ability to assess the scope of 
the faculty’s role in campus governance with more precision and 
greater depth than it has previously demonstrated. 


Next Steps for Faculty Union Organizers 


Whatever actions the Board takes to improve its factfinding 
and analysis will take time. A question of more immediate concern 
to faculty and administrators alike is what alternatives remain to 





Albuquerque ruling has been affirmed by the Board; the remaining two appeals are still 
pending. In the fourth case, a unit determination hearing for Livingstone College in North 
Carolina, the regional director found the faculty to be nonmanagerial. Higher Education 
Daily, March 13, 1981, at 5 and April 7, 1981, at 5-6. 

4 A similar suggestion was made by Archibald Cox, as reported by Kahn, supra note 
61, at 175-6. 

2 Although Sec. 4(a) of the Act forbids the Board to “appoint individuals for the 
purpose of conciliation or mediation, or for economic analysis,” this clause would not appear 
to prohibit the use of consultants for noneconomic analyses such as governance practices 
and faculty governance role. 
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organizers of faculty unions in the wake of Yeshiva. The majority 
opinion suggested a number of alternatives for organizing some, but 
not all, of the faculty at an institution. 

The Court suggested that a determination might be made that 
untenured faculty on a particular campus were not managerial 
employees and thus would be permitted to unionize.” While tech- 
nically possible, it is unlikely that untenured faculty at a college or 
university could successfully unionize, for they are usually a small 
proportion of the full time faculty and a strike or other job action 
would be unlikely to have significant economic clout.”””’ While such 
a unit might be legally possible, it does not appear to be practicable. 

The Court’s ruling denied bargaining rights only to full-time 
faculty at Yeshiva; thus, it is conceivable that a unit of part-time 
faculty might survive a reviewing court’s comparison with the 
Yeshiva precedent.”* While a union of part-time faculty may be 
technically possible, in the absence of a unionized full-time faculty 
it would be difficult for part-time faculty on the campus of a small 
private college to organize. The transience of part-time faculty 
would result in fluctuating union membership. Furthermore, with 
no requirement that they promise continued employment to any 
particular part-time instructor,” administrators might simply not 
rehire those faculty members who were most active in organizing 
a union. The surplus of qualified potential instructors in a number 


of academic disciplines would provide an additional chilling factor 
to the unionization of part-time faculty.” 

A third alternative, not suggested by the Court but possible 
under the Yeshiva decision, would be to identify those faculty 
members who perform a “managerial” role in the governance pro- 
cess and to exclude them from the bargaining unit of regular full- 
time faculty.”"’ For example, members of institution-wide govern- 





26 Yeshiva, supra note 2, at 690n.31. 

27 Speech by Saul G. Kramer, supra note 196. Nationwide, 60.6% of the faculty at 
private universities are tenured. Chronicle of Higher Education, May 27, 1980, at 10. It seems 
likely that junior faculty who played an insignificant role in faculty governance (thus 
permitting them to unionize as nonmanagerial employees) would not have enough power, 
even as a group, to organize and bargain successfully. The likelihood is remote that junior 
faculty, intent on achieving tenure, would risk alienating their senior colleagues and the 
administration by forming a union. 

28 Since its ruling in the New York University case, supra note 10, the Board has 
generally refused to include part-time faculty in bargaining units with full-time faculty 
because of their differing employment interests. However, the Board has not denied protec- 
tion of the Act to part-time faculty. See Pollitt and Thompson, supra note 3, at 221-223. 

2 This discussion assumes that the majority of part-time faculty at private colleges 
and universities are untenured and have no continuing expectation of employment. On 
campuses where a large proportion of the part-time faculty are tenured or have some form 
of employment security, the success of a union of part-time faculty would be more likely. 

20 See Krueger, supra note 181. 

2"! Prior to Yeshiva, the Board had refused to take such action. For example, in the 
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ance committees dealing with tenure, promotions, or grievances, or 
officers of the Faculty Senate might be excluded during their time 
of service on such committees. This exclusion would require a 
concomitant finding that the remaining faculty have only a minor 
role in governance. 

Exclusion of faculty for their term of service on governance 
committees would create what the Board has termed a ‘popcorn 
unit’, where an individual is excluded during the period when his 
or her employment duties are “managerial” or “supervisory”.”” 
While this alternative might at first appear attractive to faculty 
union organizers who are attempting to circumvent the Yeshiva 
precedent, a popcorn unit could create a number of problems for a 
college campus. Selection of faculty members to serve on these 
committees might become politicized if faculty attempted to con- 
struct committees of individuals whose temporary exclusion from 
the bargaining unit would not affect their loyalty to the union. Also, 
the administration might create a large number of institution-wide 
governance committees with faculty membership so large as to 
exclude a majority of faculty from the bargaining unit. It would 
appear that this alternative could exacerbate the conflict already 
present on a campus where faculty are attempting to unionize. 
Although it may be the most feasible of the three alternatives 
discussed, faculty should consider the potential intra-faculty divi- 
siveness which a popcorn unit might engender. 


The three alternatives discussed above do not represent the 
only potential mechanisms which faculty union organizers may 
consider as they attempt to mitigate the effects of the Yeshiva 
decision. Because of the problems associated with each alternative 
and because full-time faculty, even at “mature” institutions, may 





Adelphi University case, the administration attempted to exclude from the faculty unit the 
elected faculty members of the University’s Personnel and Grievance Committees. Both of 
these committees made effective recommendations directly to the Board of Trustees, and at 
the time of the hearing all recommendations made by both committees had been accepted by 
the Trustees. Adelphi University, supra note 13, at 647. While the Board agreed that the 
recommendations of the committees were effective, they refused to exclude the committee 
members as supervisors or managerial employees. Id. However, the Board affirmed a regional 
director's post- Yeshiva ruling that all faculty who served on governance committees at the 
University of Albuquerque (nearly all the faculty) were managerial employees, and only 
those faculty not serving on committees could unionize. Higher Education Daily, April 7, 
1981, at 6. 

212 See Northeastern University, supra note 8, at 253, where the Board discusses a 
popcorn unit for principal investigators. This case appears to be the first instance of a 
popcorn unit, either in higher education or in any other field of labor relations. The Board 
cited no precedent for such a unit in Northeastern, and the opinion stated that the ‘“super- 
visory problem” created by the status of the principal investigators “presents the advent of 
the ‘popcorn unit.” Id. For an analysis of the use of a popcorn unit for faculty active in 
governance, see Menard and Morrill, supra note 135, at 766-7. 
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wish to unionize, the most likely course of action which organizers 
will follow will be the careful documentation of the faculty’s gov- 
ernance role at a particular institution and a concerted attempt to 
distinguish the characteristics of that role from the facts in the 
Yeshiva University case. 


VII. Conclusion 


The Supreme Court’s decision in Yeshiva demonstrates that a 
number of actions must be taken before the issues there addressed 
can be either clarified or resolved. Not only must several legal terms 
be redefined, but more comprehensive factfinding and a better 
understanding of decisionmaking in higher education are essential. 
These steps should help both the Board and the courts to distinguish 
more clearly between faculty governance roles which truly are 
managerial and those which, although participatory, do not ap- 
proach managerial significance. 

The difficulties encountered by both the Board and the courts 
in applying the managerial and supervisory exclusions to college 
faculty suggest that these terms are ill-suited for organizations 
which use participatory decisionmaking systems. Because the ap- 
plication of these terms to the facts of a specific case determines 
employee bargaining rights, the terms should be adapted to fit the 
context of higher education. The term “supervisor” is statutorily 
defined, so the Board might find courts more willing to accept such 
an adaptation promulgated by rulemaking rather than by adjudi- 
cation. Adaptation of the “managerial employee” exclusion could 
be accomplished by either rulemaking or adjudication. 

But merely redefining these exclusionary categories will not 
resolve the criticisms levelled by the Court at the Labor Board. The 
result in Yeshiva can be attributed, at least in part, to the lack of 
clear articulation by the Board of the policy reasons behind its 
decision to include faculty within the protection of the Act, and its 
lack of convincing evidence that the faculty at Yeshiva were not 
“managing the institution”. In the application of the exclusionary 
employee categories to particular governance situations, the Board 
will need tc distinguish clearly the employment interests of the 
faculty from their professional autonomy over their own work and 
their oversight of the quality of their colleagues’ work. Until the 
Board can develop criteria which make these distinctions and then 
support its findings with convincing factual analysis, reviewing 
courts may continue to refuse enforcement of Board orders in 
faculty unionization cases. 

In addition, more research on the nature of the faculty role in 
governance, and its changes over the past few decades, is necessary 
to help both the Board and the courts te understand what the duties 
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of “similarly situated professionals’ consist of so that they may 
measure the facts of a particular case against what in industry 
would be called “industrial practice.”*’* While the diversity within 
higher education will complicate the search to ascertain the govern- 
ance role of faculty on a “typical” campus, the documentation of 
faculty governance roles on individual campuses could lead to the 
development of a range of faculty decisionmaking authority against 
which the Board and courts could measure the facts of a particular 
case.””” The rapidly changing context of higher education, as en- 
rollments decline, state-level coordination increases, and federal 
regulation in areas such as affirmative action and the removal of 
architectural barriers affects policies and budgets of private colleges 
and universities, demonstrates that more research must be con- 
ducted before the faculty role in governance can be identified and 
understood. Whether or not a clearer understanding of governance 
roles will modify the Yeshiva precedent, such clarification is essen- 
tial to the improvement of policy and practice in higher education 
labor relations. 








*!°'The Court declared that “only if an employee's activities fall outside the scope of 
duties routinely performed by similarly situated professionals will he be found aligned with 
management.” Yeshiva, supra note 2, at 690. 

“14 In Supreme Court cases in labor relations contexts outside of higher education, the 
practice common in the industry of the case at issue is often used to determine standards of 
industrial behavior. See, e.g., Ford Motor Co. v. NLRB, 441 U.S. 448 (1979). See also Allied 
Chemical Workers v. Pittsburgh Plate Glass Co., 404 U.S. 157 (1971). Although the Court 
cited research on academic governance, several of the sources cited used research based upon 
the study of one or a handful of institutions, while other sources were as prescriptive of 
what governance should be as they were descriptive of actual governance relations. See, e.g., 
MoRTIMER AND MCCONNELL, supra note 1. More research is needed to compile a record of 
“academic practice’ which may be used to assess the governance role of faculty at a 
particular institution. 

218 This is not to say that a well-documented presentation of the faculty governance 
structure in a unit clarification hearing would necessarily result in a ruling favorable to the 
union. In the first faculty unit clarification case since the Yeshiva decision was announced, 
a regional director of the National Labor Relations Board ruled that faculty at the University 
of Albuquerque, New Mexico, are managerial employees, saying that the faculty “is in virtual 
conirol of the entire panoply of academic matters.” The Board affirmed the regional director's 
ruling and revoked the unit's certification. Higher Education Daily, April 7, 1981, at 6. 








GENERAL OPERATING SUPPORT FOR 
MUSEUMS: PROBLEMS IN PARADISE 


PEGGY LOAR AND THEODORE Sky* 


I. INTRODUCTION 


Something has been happening on the cultural scene in this 
country that, while relatively unheralded, has altered the fabric of 
support for cultural institutions from New York to Dubuque. It is 
called general operating support (GOS). 

Traditionally, only established institutions, long part of a city 
or state’s cultural life, could argue persuasively for this kind of 
support and receive it. More and more, however, operating support 
is recognized as a critical component of the financial base of any 
successful plan to maintain or improve services. Whether these 
dollars come from the private or public sector, they may be used 
for operating costs within an institution’s overall budget. 

In recent years, a principal purveyor of this brand of aid at the 
federal level has been the Institute of Museum Services (IMS), 
established in 1977 as an agency within the U.S. Department of 
Health, Education, and Welfare and now located in the U.S. De- 
partment of Education, with authority to award general operating 
support grants to some 5,500 American museums.’ IMS is a creation 
of the Museum Services Act, which is Title II of the Arts, Human- 
ities, and Cultural Affairs Act of 1976.” The purpose of this article 
is to examine in detail this Act and the steps taken to implement it; 





* Peggy Loar is currently Director of the Smithsonian Institution Traveling Exhibition 
Service (Sites) and formerly served as Assistant Director for Programs for the Institute of 
Museum Services, U.S. Department of Education. Theodore Sky has served as Deputy 
General Counsel for Programs in the U.S. Department of Education and as legal advisor to 
the Institute of Museum Services. This article was written by the authors in their private 
capacities. No official support or endorsement by the Department of Education or the 
Smithsonian Institution is intended or should be inferred. 

"It is estimated that there are about 5,500 museums in the United States spending 
nearly $1 billion annually to serve approximately 500 million visitors. Department of Interior 
and Related Agencies Appropriations, 1981: Hearings before the Subcommittee on the 
Department of the Interior and Related Agencies of the House Committee on Appropriations, 
96th Cong., 2nd. Sess. 9 (Statement of Lee Kimche) (April 22, 1980). 

Western Europe has had a long history of public support for the arts and for cultural 
institutions. In this country, however, a program of direct, public support—particularly, 
support to maintain the operations of such institutions—is relatively new. D. NETZER, THE 
SUBSIDIZED MusE, PuBLIC SuPPORT FOR THE ARTS IN THE UNITED STATES 45-52 (1978) (here- 
inafter cited as NETZER). 

? Museum Services Act, P.L. 94-462, Title II, 90 Stat. 1975-78, 20 U.S.C. §§961-68 (1976), 
as amended by Pub. L. No. 96-496 (1980) (hereafter cited as “Act’’). 
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to survey some of the legal implications of general operating support 
programs for American museums; to suggest the opportunities open 
to public and private agencies at the state and local level to com- 
mence or expand general operating support programs for museums 
and the problems these agencies may face in launching such pro- 
grams; and to pose some alternatives which museum counsel and 
administrators may wish to consider in adjusting to new constraints 
on the flow of federal dollars for museum support. 


Il. THE MUSEUM SERVICES ACT 
Purpose of the Act and Structure of IMS 


The purpose of the Museum Services Act (the Act) is stated in 
section 202: 


It is the purpose of this title to encourage and assist museums in their 
educational role, in conjunction with formal systems of elementary, sec- 
ondary, and post-secondary education and with programs of nonformal 
education for all age groups; to assist museums in modernizing their 
methods and facilities so that they may be better able to conserve our 
cultural, historic, and scientific heritage; and to ease the financial burden 
borne by museums as a result of their increasing use by the public.® 


The remaining seven sections of the Act create the Institute of 
Museum Services, specify its authority, and authorize certain funds 
which Congress may appropriate for its activities. 

As passed in 1976, the Act established the Institute of Museum 
Services as a federal agency within the Department of Health, 
Education, and Welfare. The report of the House Committee on 
Education and Labor recommended that the new funding agency 
be located in HEW, and this recommendation was reflected in the 
bill passed by the House.* The Senate Committee on Labor and 
Human Resources, concerned that the fledgling institute would 
encounter an “inhospitable environment” at HEW, suggested that 
IMS be placed within the National Foundation on the Arts and 
Humanities, and the Senate bill provided for placement in the 
Foundation.” Without extensive discussion, the conferees adopted 
the House version, and IMS found a home in the largest federal 
domestic grant-making agency.° 





* Act, §202, 20 U.S.C. §961 (1976). 

* Act §203, 20 U.S.C. §962 (1976); H.R. Rep. No. 94-1024, 94th Cong., 2d Sess. 11 (1976); 
122 Conc. REC. 11094-95 (April 26, 1976) (remarks of Rep. Quie); Id. at 11103. 

°S. Rep. No. 94-880, 94th Cong., 2d Sess. 14 (1976). Among other concerns, the Senate 
committee observed that HEW had relatively few dealings with museums and that the new 
Institute might not receive sufficient visibility within the HEW organizational structure. 

° H.R. Rep. No. 94-1631, 94th Cong., 2d Sess. 20 (1976). 
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The Department of Education Organization Act transferred the 
Institute and its functions to the Department of Education where it 
has been located in the Office of Educational Research and Improve- 
ment, headed by the Assistant Secretary for Educational Research 
and Improvement.’ The Institute consists of a Director and the 
National Museum Services Board (the Board), which is the policy- 
making arm of the agency.® The Board consists of 15 members 
appointed by the President with the advice and consent of the 
Senate. Members must be “broadly representative of various mu- 
seums, including museums relating to science, history, technology, 
art, zoos, and botanical gardens, of the curatorial, educational, and 
cultural resources of the United States, and of the general public.’” 
This list reflects the broad definition of “museum” contained in the 
Act. 

The President names the Chairman of the Board from among 
the appointed members.” In addition to the Presidential appointees, 
the Act specifies a number of officials who serve as nonvoting 
members of the Board and who reflect a cross section of the federal 
cultural establishment. They include, in addition to the Secretary of 
Education, the Chairman of the National Endowment for the Arts, 
the Chairman of the National Endowment for the Humanities, the 
Secretary of the Smithsonian Institution, and the Director of the 
National Science Foundation.” Personally and through representa- 
tives, these officials have played a vital and constructive role in the 
formative period of the Institute and its museum grant program. 

Unlike most presidential committees typically authorized in 
connection with federal education programs, the National Museum 
Services Board is not advisory, but has “the responsibility for the 
general policies with respect to the powers, duties, and authorities 





’ Department of Education Organization Act, 20 U.S.C. §§3441(a)(5), (b)(4) (1980). 

Amendments to the Museum Services Act, adopted by the Congress in November, 
1980, conform the Act to this transfer by amending §203 of the Act to provide that the 
Institute is established within the Department of Education. Pub. L. No. 96-496, §201(a) (1980); 
126 Conc. Rec. $14773 (daily ed., Nov. 20, 1980). 

* Act, §203, 20 U.S.C. §962 (1976). 

® Act, §204(a)(1), 20 U.S.C. §963(a)(1) (1976). 

" Act, §210(4), 20 U.S.C. §968 (1976). 

" Act, §204(c), 20 U.S.C. §963(c) (1976). George Seybolt has been the Chairman of the 
National Museum Services Board since its inception. 

" Act, §204(a)(2), 20 U.S.C. §963(a)(2) (1976). The seat originally assigned to the Com- 
missioner of Education was transferred to the Secretary of Education. §201(b) of Pub. L. No. 
96-496 (1980) amended the Museum Services Act to provide that the Secretary of Education 
is a statutory member of the National Museum Services Board. 126 Conc. Rec. $14776, 14777 
(daily ed., Nov. 20, 1980). 

Appointed members of the Board serve for five year terms except that the initial 
appointees serve for staggered terms. The Board meets at the call of the Chairman but not 
less than four times a year. A majority of the appointed members (eight of 15) constitute a 
quorum. Act §204(b), (c), and (d), 20 U.S.C. §§963(b), (c), and (d) (1976). 
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vested in the Institute [under the Act].’’’’ The Board is also respon- 
sible, with the advice of an appointed professional director, for 
taking ‘steps to assure that the policies and purposes of the Institute 
are coordinated with other activities of the Federal Government.” 

Thus, the IMS has itself been organized somewhat like an 
actual museum—with a board of directors headed by a chairman to 
set policy, and a director to execute it. With the advice and consent 
of the Senate, the Director of the Institute is appointed by the 
President and serves at the President’s pleasure. Subject to the 
Board’s policy direction, the Director carries out the core function 
of the Institute— ‘‘to make grants to museums to increase and 
improve museum services.” 


IMS Authority and Functions 


IMS is a federal grant-making agency: its primary function is 
to make grants to museums, and section 206 of the Act contains an 
illustrative list of areas to which IMS assistance may be directed. 
The Institute may carry out programs to enable museums to con- 
struct or install displays, interpretations, and exhibitions; it may 
assist programs of intermuseum cooperation in the development of 
traveling exhibitions, meeting transportation costs, and identifying 
and locating collections available for loan; it may assist museums in 


the conservation of artifacts and art objects and in developing and 
carrying out specialized programs for specific segments of the 
public (such as programs for urban neighborhoods, rural areas, 
Indian reservations, and penal and other State institutions).’® 
Beyond all these areas, the Institute may assist museums 
(through grants) “to meet their administrative costs in preserving 





'S Act, §204(f), 20 U.S.C. §963(f) (1976). 

'* Act, §204(g), 20 U.S.C. §963(g) (1976). 

Act, §205(a)(1), 20 U.S.C. §964(a)(1) (1976); Act, §206(a}), 20 U.S.C. §965(a) (1976). 
§205(a)(2), as amended by §201(c) (1) of Pub. L. No. 96-496 (1980), 126 Conc. REC. $14776, 
14777 (daily ed., Nov. 20, 1980) (provides that the Director reports “directly” to the Secretary 
of Education). Remarks by Senator Ribicoff made at the time that this amendment was 
adopted by the Senate indicate an understanding that the “Director has a direct reporting 
line to the Secretary on matters of museum policy” but that the Department of Education is 
not precluded from “requiring IMS to report, for administrative purposes, to the appropriate 
assistant secretary on all operational matters relating to museum activities.” Id. at S14777. 

'® Act, §206(a), 20 U.S.C. §965(a) (1976). The 1980 amendments to the Museum Services 
Act amend that act to authorize the Director, subject to the policy direction of the Board, to 
enter into contracts and cooperative agreements with professional museum service organi- 
zations to enable them to undertake projects designed to strengthen museum services. Act, 
§206(b), as added by §201(d) of Pub. L. No. 96-496 (1980); 126 Conc. Rec. $14776 (daily ed., 
Nov. 20, 1980). Provision must be made in appropriation acts for such contracts or cooperative 
agreements, and the aggregate amount made available to professional museum organizations 


under this authority may not exceed five percent of the amount appropriated under the Act 
for a fiscal year. Id. 








1980-81 OPERATING SUPPORT FOR MUSEUMS 271 


and maintaining their collections, exhibiting them to the public, and 
providing educational programs to the public... .’’"’ This authority, 
read with the Act’s broad purpose to “increase and improve mu- 
seum services,” has been interpreted by the Institute to authorize a 
broad category of assistance known as general operating support 
(GOS)."* This reading is eminently borne out by the Act’s legislative 
history.’® 

A key provision of the Act limits the support that can be 
granted for any fiscal year to no more than 50 percent of the cost of 
the “program” for which the grant is made. Up to 20 percent of the 
funds available under the Act for a fiscal year may be used for 
grants in excess of the 50 percent limitation.” 

To carry out the grant-making function, the Act authorized the 
appropriation of $15 million for fiscal year 1977, $25 million for 
fiscal year 1978, and “such sums as may be necessary for each of 
fiscal years 1979 and 1980.” The 1980 amendments to the Act extend 
the authorization through fiscal year 1985.”' As is typically the case 
with federal programs, the amounts actually appropriated for the 
museum program have been substantially smaller than the author- 
ized funding levels. For fiscal year 1978, that first year appropria- 
tions were made for the program, Congress provided $4 million and 
for fiscal years 1979 and 1980 $8 million and $11 million, respec- 
tively.” In its March 1981 budget submission to the Congress, the 





7 Act, §206(a)(3), 20 U.S.C. §965(a)(3) (1976). 

'’ 45 C.F.R. §64.7 (1978). 

8S. Rep. No. 94-880, 94th Congress, 2d Sess. 13 (1976). In this connection, the report 
states (at p. 13): 

“The committee also believes that the implementation of this program, which has been 
before the Congress for a number of years, is overdue. It addresses needs, especially in the 
operating and administrative cost areas, which are not being met today. Museum leaders 
repeatedly testified that these considerations are of highest priority ....The proposal con- 
tained in this legislation would support a broader purpose. Assistance would concentrate on 
operating and on-going programs as opposed to ‘special projects.’ In addition, support would 
be available to all types of museums of science and technology for which assistance at the 
present time is relatively small.” 

See also H.R. Rep. No. 94-1024, 94th Cong., 2d Sess. 11, 12 (1976); 122 Conc. Rec. 11090- 
91 (April 26, 1976) (remarks of Rep. Brademas); id. at 11092 (remarks of Rep. Perkins); 122 
Conc. REC. 14715 (May 20, 1976); (remarks of Sen. Williams); id. at 14715-16 (remarks of Sen. 
Pell); id. at 14716 (remarks of Sen. Javits); 122 CoNnG. REC. 32715-16 (Sept. 27, 1976) (remarks 
of Rep. Brademas); id. at 32716 (remarks of Rep. Quie); id. at 32718 (remarks of Rep. Perkins). 

© Act, §206(c), as redesignated by §201(d)(1) of Pub. L. No. 96-496 (1980); 126 Conc. 
Rec. $14776, 14777 (daily ed., Nov. 20, 1980). The 1980 amendments conform the limitation 
provision to the addition of the authority for contracts and cooperative agreements with 
museum service organizations. See note 16 supra. 

"1 Act, §209(a), 20 U.S.C. §967(a) (1976), as amended by §201(e)(1) of Pub. L. No. 96-496 
(1980). For fiscal year 1981, $25 million is authorized to be appropriated; for fiscal year 1982, 
$30 million; for fiscal year 1983, $35 million; for fiscal year 1984, $40 million; and for fiscal 
year 1985, $45 million. 

2 In addition to its authority to make grants and provide other financial assistance, the 
Institute is also authorized to accept “in the name of the United States” grants, gifts, or 
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new administration, in furtherance of the President’s ‘economic 
revitalization” program, proposed the recission of the 1981 fiscal 
year IMS program appropriation. 


III. OPERATING SUPPORT FOR MUSEUMS PRIOR TO THE 
MUSEUM SERVICES ACT 


Before we examine the manner in which IMS approached the 
initial implementation of the Museum Services Act, it may be useful 
briefly to describe the nature of state and federal support for 
museum operations prior to the Act. 

GOS differs from the ‘Special Project” assistance traditionally 
provided by the National Endowment for the Arts (NEA), the 
National Endowment for the Humanities (NEH), and other federal 
agencies. IMS, probably the only federal purveyor of institutional 
or “direct” operating support, regards GOS as unrestricted support 
for on-going institutional activities. What distinguishes this from a 
special project grant is that there is no clearly determinable starting 
and ending point for the activities, no distinct “product” which the 
grantor expects as a result of the support, and no requirement that 
the activities be new or special purpose.” 

It is easy to see why general operating support could raise 
heated issues of accountability—both for the grantee and the agenc 
charged with the proper disbursement of the taxpayers’ dollars.“ 


Clearly, both the expenditures and objectives for a specific project— 
even one whole area of museum operations such as education or 
conservation—are more easily evaluated than the entire ins*‘‘ution. 
But, a GOS program requires an overall institutional evaluation. 
Such an overall review carries with it the potential for grantor 
intrusion into the ongoing activities of an institution. 





bequests of money for immediate disbursement to further the functions of the Institute. Act, 
§207, 20 U.S.C. §966 (1976). Until October 1, 1985, the Act authorizes the appropriation of an 
amount equal to the amount contributed to the Institute under §207. Act, §209(d), 20 U.S.C. 
§967(d) (1976), as amended by §201(d)(2) of Pub. L. No. 96-496 (1980); 126 Conc. REC. $14776, 
14777 (daily ed., Nov. 20, 1980). 

The establishment of IMS as a funding mechanism was consistent with what is 
regarded as the dominant choice of policy instruments to fund cultural institutions in English- 
speaking countries—providing support to nonprofit institutions and organizations through a 
government foundation that receives a lump sum appropriation and makes its own decisions 
as to recipients of assistance. NETZER, supra note 1, at 13, 49-52. 

*° See 45 C.F.R. §64.7 (1978) containing the initial regulation of the Board (A museum 
may apply for GOS to “maintain” as well as to increase or improve its services); 45 C.F.R. 
§64.16 (applicant need not assign particular operating costs to “federal” budget); 45 C.F.R. 
§64.19 (final report need not show grant product); compare 45 C.F.R. §64.14 (project support 
is problem related). 

4 See NATIONAL ENDOWMENT FOR THE ARTS, GENERAL OPERATING SupPorRT (Dec. 1977) 
(study planning office), at pp. 4-5 [hereinafter cited as NATIONAL ENDOWMENT]. 
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Federal “Project” Support 


To understand better the difference between the two kinds of 
support, it is useful to review the past policies of agencies like the 
National Endowment for the Arts, the National Endowment for the 
Humanities, and various state art agencies. Support from these 
agencies was usually in the form of one-time, special project assist- 
ance to augment existing activities. A great deal of emphasis was 
placed on projects which were original, innovative, and expanded 
the museum’s audience.” 

The impact of these special projects was substantial. Because 
they were so successful in reaching new and expanded audiences, 
many Americans discovered museums for the first time. The result 
was that many projects became institutionalized. Realizing the 
success story, in terms of attendance and quality, it was hard for 
museum directors and boards of trustees to discontinue these proj- 
ects. Instead, these initiatives were incorporated into the fabric of 
the museums’ overall operations. The result, of course, could only 
mean larger budgets to support these programs and the new audi- 
ences that had been created.” 

Realizing the problems connected with discontinuing support 
for highly successful programs, and concerned about the need 
existing in the field, the Endowments became more responsive to 
funding on-going “specific activities” in museums and other cultural 
institutions. In fact, in 1977, the National Endowment for the Arts 
published a document which examined the concept of general 
operating support and clarified the agency’s position in regard to 
on-going programs: 


If GOS is interpreted to mean on-going support for institutions for on- 


going (not just “new” or “special”’) activities, then the Arts Endowment 
does provide a form of GOS.” 


The example frequently cited was the NEA’s funding of rehearsals 


for symphony orchestras—certainly one component of general op- 
erations.” 





» See, e.g., S. REP. No. 94-880, supra note 19, at 13; P. LoAR AND E. OLOFSON, THE 
NEWEST FEDERAL ACRONYM, GENERAL OPERATING Support, American Association of Mu- 
seums (1979) [hereinafter cited as LOAR & OLOFsON]. For a general discussion of the role of 
the National Endowment for the Arts, see NETZER, supra note 1, at 59-74. 

6 LOAR & OLOFSON, supra note 25. 

27 NATIONAL ENDOWMENT, supra note 24, at p. iii. Compare NETZER, supra note 1, at 70 
(“Despite NEA’s protestations, these grants [grants to institutions] amount to general support 
of the recipient institutions.”’) 

** Currently, NEA describes its program for museums in project terms. The application 
guidelines for fiscal year 1981 state that this program is “designed to meet the evolving needs 
of the museum field through assistance for projects primarily of artistic significance (empha- 
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State Experience 


At the same time the Endowments were re-evaluating their 
positions in relation to operating support, so were many state art 
agencies. In fact, state agencies were often more responsive to the 
needs of their cultural institutions and intitiated the most innovative 
programs to provide them with operating support. Because the 
states dealt with smaller and more familiar constituencies, they had 
a much better idea of the particular needs of these institutions arid 
could tailor their programs accordingly. 

The New York State Council on the Arts was the first agency 
to develop a sound program of operating support for its museums. 
Not far behind came agencies in Michigan, Ohio, and numerous 
other states. Each state, while recognizing the basic need for oper- 
ating support and sharing a common definition, developed different 
programs with different criteria for evaluation. Some programs 
developed elaborate funding formulas based on the income of the 
institution; others gave grants based upon a percentage of an insti- 
tution’s operating budget.” 

In setting up programs, some states emphasized professional 
development and made grants only to those institutions that had 
paid professional staffs. Others emphasized the number of years an 
institution had been serving the community. Despite the apparent 
differences, the common fact was that the dollars awarded became 
part of the on-going general operating budget.” 


Challenge Grants 


Realizing that museums needed general operating support but 
recognizing that the concept is laden with problems, including that 





sis added). NATIONAL ENDOWMENT FOR THE ARTS, APPLICATION GUIDELINES, MUSEUMS, FISCAL 
YEAR 1981, at 1. NEA awards grants to museums in categories which suggest a project 
orientation, including the following: wider availability of museums; cooperative programs; 
special exhibitions; utilization of museum collections; catalogue; conservation; collection 
maintenance; and museum training. Id. at 3-9. Activities which a museum could classify as 
an element of its operational activities, but which can also be formulated and “packaged” as 
discrete projects, would appear to fall within these categories. IMS operating support, on the 
other hand, is more general and noncategorical. 45 C.F.R. §64.7 (1978). 

*® LOAR AND OLOFSON, supra note 25. For a discussion of the role of State governments 
in supporting the arts, see NETZER, supra note 1, at 79-93. 

* Today more than half of the state art agencies offer some type of a GOS program. 
What makes this kind of support so dramatic is that in a period of belt-tightening at the 
national level and small increases for the major federal cultural agencies, state legislators 
have been granting noticeable increases to the state arts agencies. In fact, the results of a 
recent study, chaired by Stephen Sill, former head of the National Assembly of State 
agencies, showed that State arts agencies are now providing more funds for the arts than the 
National Endowment for the Arts. This is exclusive of funds allocated by the Endowments 
for Treasury funds and challenge grants. With such increases creating bigger budgets, more 
States have began to consider offering their cultural institutions operating support and 
indeed, many have even used the need for GOS as a rationale to attain larger allocations 
from the legislatures. 
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of federal dependency, the Endowments (NEA and NEH) undertook 
the challenge grant program as a sound method for encouraging 
more local or other non-federal support rather than replacing exist- 
ing local support with federal GOS funds.” 

Designed initially to focus on one aspect of institutional oper- 
ations—the development of fund-raising functions—the Challenge 
Grant program involved a three-year “one-time only” grant with an 
explicit requirement that federal dollars expended under the pro- 
gram be matched by additional non-federal dollars.” In effect, 
however, the program provided general funds for operating ex- 
penses and, in some cases, for endowment.” 

At the same time, Congress authorized a program of general 
museum assistance to be administered by the Institute of Museum 
Services. The purpose of this program was to help these institutions 
defray ongoing expenses resulting from increasing use by the public. 
The instrument for carrying out the program was a grant to cover 
operating expenses, not limited to specific categories of museum 
operations and not conditioned on the capacity of the institution to 
acquire “new” money from non-federal sources to match the grant.™ 

Charged with implementing the Act, the National Museum 
Services Board determined the new Institute’s funding priority to 
be GOS rather than special projects. In so doing, however, it was 
forced to face squarely the issues inherent in establishing an ex- 
plicit, noncategorical GOS program. Following is a survey of some 
of the major issues considered by the Board and the process by 
which they were addressed. 


IV. IMPLEMENTING THE MUSEUM SERVICES ACT 
The Questions 


The Museum Services Act gave IMS a structure and a broad 
mandate to “make grants to museums.” It left open a host of difficult 
questions. 

The Act contained an all encompassing definition of “museum” 





*' See §5 of the National Foundation on the Arts and Humanities Act of 1965, as 
amended by §301 of P.L. 94-462 (1976), 20 U.S.C. §954 (1976); H.R. Rep. No. 94-1631, 94th 
Cong., 2d Sess 26 (1976). 

* Id.; 122 Conc. Rec. H. 11092-93 (April 26, 1976; remarks of Rep. William Ford of 
Michigan). See NATIONAL ENDOWMENT FOR THE ArTS, GUIDELINES supra note 28, at 11 (current 
challenge grant program, three for one match; “matching funds must be from new sources or 
represent increased giving from former donors."’) 

38 See S. Rep. No. 94-880, supra note 19, at 15-16. 

* Act, §202, 20 U.S.C. §961 (1976); S. Rep. No. 94-880, supra note 19, at 12-13; authorities 
cited supra note 19. As stated by Representative Yates: “[IMS] grants can be of immense 
value to museums because neither of the Endowments provide the bread and the support for 
living that museums need. They give what I think of as the glamour grants, ... whereas you 
(IMS) provide for the bricks and mortar.” Hearings, supra note 1, at 10-11. 
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and enumerated a wide-range of activities for possible support to 
institutions which qualified as museums. The initial appropriation 
was far too small to cover the broad array of institutional needs 
which could be addressed under the legislation. The major questions 
were: How should IMS go about distributing its limited resources 
across this broad expanse of need? Should the types of institutions 
or activities eligible for support be tailored to fit the Institute’s 
meager purse? Should a limit be placed on the amount any applicant 
might request? How should IMS conceptualize this unique type of 
assistance? Could IMS offer operating assistance in a way that 
provided an adequate measure of accountability without suffocating 
recipient museums in regulatory smog? 

While the statute provided IMS with the authority to make 
grants for operational support, it did not provide a formula for 
distributing it. If IMS were to be “all things to all museums,” it was 
inevitable that the demand for IMS money would exceed the supply. 
Distribution had to be made by means of some competitive process, 
whereby applications for support would be evaluated against a set 
of pre-established “funding criteria” applied according to acceptable 
evaluation procedures.” The major question, then, was what fund- 
ing criteria should IMS establish to govern this competitive process? 


The Process for Providing Answers: Rulemaking 


Museum directors are not the most avid readers of the Federal 
Register. Nevertheless, it was through the fine and somewhat for- 
bidding print of this publication that the National Museum Services 
Board was obliged to formulate and communicate initial policies 
and procedures to govern the new program. 

As a federal administrative agency, IMS falls under the Admin- 
istrative Procedure Act (APA).*° The APA generally requires federal 
agencies to publish their substantive rules (or regulations) in the 
Federal Register, and to follow certain other procedural steps in 
promulgating these rules.” 





* The use of published funding criteria to evaluate competitive grant applications was 
the normal operating procedure of the Education Division of the Department of Health, 
Education, and Welfare of which IMS was a part. 45 C.F.R. §100a.200, 45 Fed. Reg. 22507 
(April 3, 1980), Education Division General Administrative Regulations, (“EDGAR”); DHEW, 
Grants Administration Manual §1-55-50; 1-57 (March 1, 1976) (each discretionary project 
grant program of the Department must have published funding criteria). See, e.g., 45 C.F.R. 
§§160a.25; 160b.24; 160c.17; 160c.18; 160d.7; 160e.9; 160f.10; 160g.26 (1978). (Criteria for various 
programs then administered by U.S. Office of Education.) 

6 5 U.S.C. §§551-58 (1976). 

*'5 U.S.C. §§552, 553 (1976). While the APA does not tell an agency on what subjects 
it must regulate, once the agency undertakes to adopt a general rule or standard, it must 
observe the procedures for rulemarking stated in the APA. These include: 

—The agency first publishes a proposed regulation in the Federal Register. The 
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While its governing legislation did not explicitly require IMS to 
develop rules, the Act left open a number of questions which could 
be resolved only if the agency set forth some general standards for 
program administration. As a practical matter, IMS was bound to 
formulate such rules on these and other matters via the rulemaking 
process.” 

A properly adopted program regulation serves a number of 
important objectives for federal grantors such as IMS. It provides 
authoritative guidance to program applicants and grantees about 
the agency’s position on certain key issues. It provides a means for 
the agency to impose binding policy decisions on the affected 
public. At the same time, since an agency is bound by its own 
regulations, an applicant can have some confidence that the regu- 
lation states the frame of reference that will apply to the grant 
competition and later to grant performance if the application is 
funded. The regulation fills in gaps which have inevitably, and 
often deliberately, been left in the legislation.” 

IMS approached rulemaking for the museum services program 
with a number of procedural objectives in mind. If regulations had 
to be written, they should be short, clear, suitable for efficient 
program administration and free of requirements that impose un- 
reasonable burdens on recipients.“ For IMS to succeed, it had to 
produce and publish its regulations prior to September 30, 1978, the 
end of fiscal year 1978 and the date by which the fiscal year 1978 


funds had to be obligated through the award of grants.*’ A proposed 
regulation had to be published much earlier, in order to give appli- 





published document is known as a notice of proposed rulemaking. It invites the public to 
comment on the text of the rule which the agency is proposing. 

—The agency receives and considers public, written comments on the notice of 
proposed rulemaking. 

—The agency then publishes a final regulation in the Federal Register, prefaced by a 
statement, known as a “basis and purpose” statement, which explains how the written 
comments influenced the agency in its decisions about the final regulation. 

88 Grantmaking agencies of the federal government typically promulgate rules for the 
administration of grant programs through the APA rulemaking process. See generally Sky, 
Rulemaking and the Federal Grant Process in the United States Office of Education, 62 VA. 
L. REv. 1017 (1976) [hereinafter cited as Sky], 45 C.F.R. parts 100-199 (1978). The Department 
of Education Organization Act, Pub. L. No. 96-88, §505 (1979) continues these regulations in 
effect until modified. 

3° See Sky supra note 38, at n.27. 

“ The Department of HEW had, prior to the time IMS embarked on its rulemaking 
venture, established internal procedures for the promulgation of regulations designed to 
produce concise, rules written in simple English and designed to provide minimal regulatory 
requirements. This thrust was known in the Department as Operation Common Sense. See 
Memorandum of Secretary Joseph A. Califano, “Reform of Departmental Procedures for 
Writing Regulations” (Sept. 12, 1977). The effort of IMS to produce initial regulations for the 
museum services program was part of Operation Common Sense. 

“' Pub. L. No. 95-74 (July 26, 1977), 91 Stat. 302. (appropriation act for Department of 
Interior and Related Agencies, Fiscal Year 1978). 
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cants notice of the standards the agency intended to apply and to 
give time for receipt and consideration of public comment.” 

In addition to these process goals, IMS approached rulemaking 
with an additional substantive concern particular to its program 
and clientele. The Board questioned the Federal Register as an 
effective means of communicating with thousands of museum ad- 
ministrators and professionals. To encourage maximum participa- 
tion by eligible institutions in the fledgling program, the Board 
wanted to avoid the intimidation it regarded as inherent in official 
documents couched in regulatory format. The Board recognized 
that museum administrators were accustomed to participating in 
other federal programs, funded through the NEA, the NEH, and the 
National Museum Act administered by the Smithsonian Institution, 
where informal “guidelines” rather than codified regulations pro- 
vided the required information to applicants.” 

Despite these reservations and the formidable conceptual prob- 
lems which it faced, IMS developed, within a relatively short time, 
a regulation that addressed effectively a number of the questions 
the new program posed. A proposed regulation containing some of 
these answers was published in March of 1978, roughly three 
months after the Board began work.“ A final regulation was pub- 
lished in September of that year.” The revisions to the IMS regu- 
lation published in August of 1980 retain the basic approach of the 
September, 1978 regulation.” 


In assessing the initial effort of IMS to establish an adequate 
set of rules for a general operating support program for museums, 
the following paragraphs address a number of significant issues 
which the agency faced and the manner in which the September, 
1978 regulation for the museum services program resolved them. 


Some Preliminary Answers 


Definition of “museum”. The Board took an all encompassing 
approach to the definition of “museum.” The law embraces any 





“ While the better practice is to invite applications after a final regulation is promul- 
gated, where time constraints dictate, agencies invite applications against proposed rules. In 
the case of IMS, since the Board was not constituted until December 1977; nine months prior 
to the close of the fiscal year, any other procedure would have prevented the funding of 
museums for fiscal year 1978. By promulgating rules under the APA. procedure in a short 
time frame, the Board was able to permit public participation in the formulation of the 
program and still make grants within the applicable fiscal period. 

“’ NATIONAL ENDOWMENT FOR THE ARTS, APPLICATION GUIDELINES, MUSEUMS, FISCAL 
YEAR 1981. 

“43 Fed. Reg. 13012 (March 28, 1978). A summary of the proposed regulation is found 
in the preamble to the cited Federal Register document. 

“” 43 Fed. Reg. 45166-45173 (September 29, 1978). 

““The current regulation governing the museum services program under the Act is 
found at 45 Fed. Reg. 53412 (Aug. 11, 1980). This regulation, which will be codified in the 
Code of Federal Regulations as 34 C.F.R. part 64, made revisions in the September, 1978 
regulation largely of a technical or administrative nature. Citations in this article are to the 
1978 regulation and where appropriate to the current (1980) regulation in Title 34. 
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institution which, “using a professional staff,” uses or owns objects, 
cares for them, and exhibits them to the public on a regular basis.” 
One key issue faced by the Board was whether “professional staff” 
should be read to mean “paid” professional staff or should be 
defined to include the many institutions, particularly historic 
houses, which operate with volunteers. 

The Board decided not to require a “paid” professional staff or 
attempt to define “professional.’“* Nor was an attempt made to 
draw a line between eligible and ineligible museums through some 
artificial definition of “regular” exhibition (by specifying, for ex- 
ample, the number of hours which an institution must be open to 
be regarded as “exhibiting to the public”).“* Drawing such a line 
would have been extremely difficult and could have been charac- 
terized as an unnecessary governmental intrusion in the day to day 
activities of the prospective recipients. 

The regulation did include language that authorized the IMS 
staff to decline to consider applications from institutions that qual- 
ified under the broad definition but lacked the quality of “museum- 
ness.” The coverage issue posed by facilities such as public libraries 
and theatrical groups, which display objects, was addressed by 
language which excluded an institution if its exhibition was “inci- 
dental to an overall purpose of the institution ... other than exhi- 
bition to the public.” 

Accreditation. A number of commenters on the January, 1977 
notice of intent to regulate under the Museum Services Act” urged 
IMS not to require accreditation as a condition of assistance under 
the Act.*® The Board was responsive; the September, 1978 regulation 
did not make accreditation a factor with respect to eligibility or 
funding determinations.” 

An institution of higher education normally seeks accreditation 
in order to assure potential students and others of the quality of 
education the institution provides and to facilitate such transactions 
as the transfer of academic credits.“ Of particular importance to 
colleges and universities are the provisions of federal law which 





“7 Act §210(4); 20 U.S.C. §968(4) (1976). 
“45 C.F.R. §64.3(c) (1978). See the explanation in the appendix to the final regulation, 


43 Fed. Reg. 45171, 43. The current provision, 34 C.F.R. §64.3(c), 45 Fed Reg. 53416 (Aug. 11, 
1980) is to the same effect. 


* 45 C.F.R. §64.3 (1978). 

© 45 C.F.R. §64.3(d) (1978); 34 C.F.R. §64.3(d), 45 Fed. Reg. 53417 (Aug. 11, 1980) (“An 
institution does not exhibit objects to the public....if the display or use of the objects is 
secondary to its overall purpose.") 

°! 42 Fed. Reg. No. 18 (Jan. 27, 1978). 

® 43 Fed. Reg. 13012, 13016 (March 28, 1978). 

43 Fed. Reg. 45166, 45168 (Sept. 29, 1978). The current IMS regulation follows this 
approach. 45 Fed. Reg. 53416-19 (Aug. 11, 1980), revising part 64 of title 34 of the Code of 
Federal Regulations. See particularly 34 C.F.R. §§64.3, 64.5, 64.11. 

* Conway, The Commissioner's Authority to List Accrediting Agencies and Institu- 
tions, 50 JOURNAL OF HIGHER EDUCATION 158-163 (1979) 











280 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 7, No. 3-4 


make accreditation (or a proxy) a condition of participation in 
federal programs of aid to such institutions.” For a museum, ac- 
creditation does not play the same role. Only a few organizations 
that serve museums, including the American Association of Mu- 
seums (AAM) and the American Association of Zoological Parks 
and Aquariums, have adopted a formal program of museum accred- 
itation. The accrediting program of the AAM was formally estab- 
lished in 1970, and a relatively small proportion of the museum 
population—approximately 460 institutions—have gained accredi- 
tation under it.”® 

Had it made accreditation a condition of assistance, IMS would 
have excluded a large number of otherwise eligible institutions, 
particularly the relatively small museums whose operations the Act 
was designed in part to assist. By deciding not to condition assist- 
ance on accreditation, IMS also avoided a potential legal issue. 
Because the definition of “museum” in the Act is silent on accredi- 
tation and literally includes institutions irrespective of that status, 
regulatory authority to make accreditation a condition was by no 
means Clear.” 

While these problems were sidestepped in the regulation, IMS 
clearly understood the value of accreditation for a museum seeking 
to improve its services and extend its base of financial support. 
Because an infusion of GOS can help prepare a museum to seek 
and obtain formal accreditation, in 1980, IMS decided to propose a 
program of small grants specifically designed to assist museurrs to 
obtain accreditation or institutional assessment services from ap- 
propriate accrediting bodies.” 





° Higher Education Act of 1965, §1201(a)(5), 20 U.S.C. §1141(a)(5) defines the term 
“institution of high education” for purposes of programs authorized under the act. Accredi- 
tation by a recognized accrediting agency is one element of the definition. 

°° R. Holt, Small Museums and Accreditation: Chesapeake Bay Maritime Museum, 
MuseuM News, May-June 1980, at 60 (‘The process of accreditation has had a major impact 
on the museum, its board of governors and staff"’); See generally AMERICAN ASSOCIATION OF 
MUSEUMS, PROFESSIONAL STANDARDS FOR MUSEUM ACCREDITATION, THE HANDBOOK OF THE 
ACCREDITATION PROGRAM OF THE AMERICAN ASSOCIATION OF MUSEUMS 8 (1978) (hereinafter 
cited as AAM Hanpsook). Accreditation is defined by the AAM as “the establishment and 
maintenance of professional standards and the qualitative evaluation of organizations in the 
light of those standards”. Id. at 9. A major purpose of the adoption of the AAM accreditation 
program was to “promote institutional self-confidence and engender professional pride, 
resulting in the strengthening of professional respect and cooperation among accredited 
museums”. Id. at 7. A museum may be a member of AAM without being accredited. Id. at 9. 
Figures en number of institutions accredited are from the AAM. 

*” Act, §210(4), 20 U.S.C. §968(4). At the same time, it should be recognized that the 
definition of “museum” in the Act is substantially the same as the definition of “museum” 
adopted by the AAM in providing a starting point for its accreditation standards. AAM 
HANDBOOK, 9-12, 55. A major difference is that AAM requires one paid professional while 
IMS interprets its statute as not requiring a paid professional staff member. 

* Elder, The Big Push to Accredit 500 Museums in Five Years, History News, No. 6, at 
5 (1980). 
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The posture of the agency was thus to help and encourage 
museums to become accredited but not to insist that they do so. 
Since few museums are accredited and the framework for dispens- 
ing federal GOS has been the direct, discretionary grant authorized 
in the Museum Services Act, it was appropriate that accreditation 
as such not become a funding factor.” 

Allocation of resources; funding expectations. The challenge to 
a museum funding agency under current circumstances is to make 
effective use of limited resources and to develop methods of admin- 
istration and distribution of these resources which are accepted as 
reasonable and fair by the vast majority of eligible institutions even 
though only a small minority of them will actually receive assist- 
ance.” One approach IMS adopted to deal with this problem was to 
educate museums as to the amounts they might reasonably expect 
to receive under IMS grants. 

Faced with a broad category of eligible applicants that defied 
limitation through rulemaking and a small appropriation, the Mu- 
seum Services Board chose to put a “cap” or ceiling on the amount 
that an institution could expect to receive. This limit was set at 
$25,000 for fiscal year 1978. The regulation authorized the Board 
to raise the ceiling in future fiscal years without resort to formal 
rulemaking.” 

The decision to set a “cap” was an important one. In a sense it 
made the program more meaningful for museums with small bud- 
gets since an award to such an institution would probably represent 
a greater percentage of its overall budget and therefore have a 
greater impact than for an institution with large multi-million dollar 
annual outlays. At the same time, the ‘‘cap” insured that, even if the 
agency was given only a small appropriation, a substantial number 
of institutions would share in IMS’ new program.” For fiscal year 
1980, the $25,000 ceiling was raised to $35,000.™ 

Describing the nature of operating support. As previously in- 
dicated, a primary task for the Board was to define the nature of 
the operating support IMS was authorized to grant and to distin- 
guish that type of support from the project assistance normally 





°° 43 Fed. Reg. 13016 (March 28, 1978). Under a competitive program, it is the peer 
review process which identifies successful applicants rather than the process of deciding 
which applicants are eligible. In contrast, under a formula type program, every entity 
determined to be eligible receives assistance and it may therefore be important that a more 
exacting process for determining which applicants are eligible be established. 

® See L. Kimche, Dollars and Senses, Address before the Congressional Day—Brooklyn 
Botanic Gardens (June 20, 1980). 

5 45 C.F.R. §64.9(a) (1978). 

® Id. 

® In its first funding year, fiscal year 1978, IMS made general operating support grants 
to 256 museums. The amount of the average award was $12,000. 

* 34 C.F.R. §64.9(a), 45 Fed. Reg. 53417 (Aug. 1, 1980). 
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available from other federal agencies. Early on, the Board decided 
‘operating support” was the element that rendered the new program 
unique. However, certain questions had to be answered before the 
Board’s concept of operating support could be defined fully. If 
‘operating support” was not the same as “project support”, what 
was it? What should a successful applicant have to show a visiting 
auditor in order to keep an operating funds grant? How should the 
success of an “operating support” grant as opposed to an individual 
project be determined? 

The Board first decided to establish two categories of aid— 
general operating support and project support. General operating 
support was described in the following terms: “In order to maintain, 
increase, or improve museum services, a Museum may apply for a 
grant...to meet its administrative, staff, and operating costs.” 
The Board placed no limitations on these terms and established no 
limiting categories of operating support. Project support was offered 
for specific one-time only activities, particularly those that were 
unique and involved model solutions to the problems of museums 
and their audiences.” Most of the money (at least 75 percent) to be 
awarded by IMS was earmarked for general operating support.” 
The operating costs to be allowed were measured in terms of across- 
the-board federal cost principles applicable generally to all federal 
programs.” 

Application review criteria. In making application for a project 
grant, an applicant typically proposes a project to perform certain 
activities and a budget to support the project. Usually the applica- 
tion is evaluated by a reader who is asked to judge how the project 
serves the purposes of the program and how successful it is likely 
to be. The reader’s judgment is based on such factors as the quality 
of the plan of operation and of the project staff, and whether the 
project costs are reasonable. If a grant is awarded, the grantee must 
be able to show that it spent the federal funds received only for 
project purposes. The success of the grant is evaluated in terms of 
the success of the project. 

In the case of an IMS general operating support grant, the 
regulation invited designated readers to examine the “situation” of 
the museum as a whole. An applicant museum was required to 
produce an operating budget for the entire institution for the grant 
year which budget included the federal funds requested. However, 
the museum was not asked to identify the particular costs for which 
federal funds would be used.” Federal assistance was thus seen as 
a contribution to the applicant museum’s overall operation. 


°° 45 C.F.R. §64.7 (1978). 

* 45 C.F.R. §§64.8, 64.14 (1978). 

* 45 C.F.R. §64.9(b) (1978). 

®** 45 C.F.R. §64.10 (1978). 

® 45 C.F.R. §64.16(b) (1978). The regulation gave the following example: 

(1) Museum X has an operating budget of $100,000. After assessing its program, 
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Funding criteria are probably the most “legislative” type of 
rules that an agency develops for the administration of a discretion- 
ary grant program. In the case of IMS, the development of adequate 
funding criteria was particularly difficult because the criteria had 
to provide some basis for comparative evaluation of institutional 
performance as a whole rather than the characteristics of a one- 
time special project. In addition, the GOS program had to cover the 
gamut of museum disciplines—from art museums to zoos. 

The end result mirrored the earlier explorations by the Endow- 
ments and the New York State Council on the Arts (the pioneering 
agency in terms of “real” GOS support up to that time). The criteria 
emerged as very general and covered the broad spectrum of museum 
operations. The applicable provision of the regulation states the 
GOS criteria as follows: 


(a) Are the applicant’s museum services of high quality? How will their 
quality be improved or maintained by the general operational support 
requested? 

(b) Are the museum's collections and exhibits of high quality and impor- 
tance? How will the conservation of the collections be enhanced or 
maintained if the general operational support is granted? 

(c) How accessible to the public are the museum's services, collections, 
and exhibits? How accessible will they be if the general operational 
support is granted? 

(d) To what extent does the museum serve persons who otherwise have 
limited access to the type of services which it provides? 

(e) What is the quality of the financial management of the museum? 

(f) What is the quality of the museum's long-range plans for program and 
financial development? 

(g) How committed to the museum are its users and supporters? Does the 
museum have a substantial base of non-Federal support? 

(h) Has the museum effectively used its IMS funds if it has received 
any? 


IMS did not undertake to produce quantifiable criteria for each 
of the various museum disciplines. It did not, for example, attempt 
to define what is meant by quality of museum collections differently 
for a zoo, an art museum, and a science center. IMS has not 
produced different sets of criteria for different museum disciplines 
such as art, history, natural history, and science. Such detail would 
create the bureaucratic nightmare the Board wanted to avoid. 

The general criteria used in the Institute’s evaluation process 
impose a heavy burden on the connoisseurship and expertise of 
reviewers from relevant areas in the museum field. This reliance is 





Museum X concludes that adequate performance of museum services, including the exhibi- 
tion of its collection to the public for an additional day each week, requires an operating 
budget of $120,000. Museum X applies for $20,000 of general operational support under §64.7 
to partially support this budget. Its total operating budget includes more than $40,000 of costs 
which are considered allowable under applicable costs principles in 45 CFR Part 74. Museum 
X's application for $20,000 is eligible for consideration.” 

% 34 C.F.R. §64.13 (1980), 45 Fed. Reg. 53418 (Aug. 11, 1980). 
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characteristic of those federal agencies with experience in funding 
museum programs. At the same time, the general nature of the 
criteria raises the question whether they are sufficient to differen- 
tiate among applicants.” In the authors’ view, IMS has gone as far 
as it reasonably can in fashioning a set of general criteria for overall 
institutional evaluation short of developing a system of federal 
accreditation. 

Accountability. With respect to program and fiscal accounta- 
bility for cultural institutions, a federal funding agency navigates 
between Scylla and Charybdis. If it adopts stringent accountability 
measures, critics will accuse it of fostering government regimenta- 
tion of the arts.” If it is casual about accountability issues, critics 
will accuse it of nonchalance about such things as fraud, waste, and 
abuse. 

In the case of the museum services program, the task was 
particularly difficult because the National Museum Services Board 
was required to tailor principles of accountability designed for 
project grant administration to the particular needs of a general 
operating support program. Since the entire operation of the appli- 
cant must be evaluated in determining whether it should receive a 
general operating support grant, should the entire operation also be 
subject to such post-award accountability measures as the agency 
adopts? How much fiscal information about the overall operation 
of the museum should be expected? How open should the recipient 
museum be to grantor suggestions about fiscal and program prac- 
tices that affect its day to day operations? To whut extent should 
the success of the grant be measured in terms of the success of the 
museum’s operations? What standard of fiscal accountability for 
federal funds is appropriate when the funds in question contribute 
to general operations rather than pay for discrete, narrowly defined 
project activities? To what extent is the overall operation of a 
recipient institution subject to general, across-the-board require- 
ments that normally accompany the flow of federal dollars, i.e., 
policies dealing with copyrights, patents, and subcontracting? 

Quite wisely, since it wished to initiate a program rather than 
a lengthy talmudic debate, the National Museum Services Board did 
not attempt to answer all these questions in the initial IMS program 
regulation. Rather, it adopted a number of discrete provisions 
properly classified under the rubric of accountability. The initial 
regulation contained a broadly worded maintenance-of-effort re- 
quirement and obliged applicant museums to furnish a long range 





"IMS received comments from within DHEW and from the general public that the 
criteria are so broadly stated as to preclude their effective use in differentiating competing 
applicants. 43 Fed. Reg. 45172, App. B, 911. 


” Compare NETzER, supra note 1, at 34-36 (discusses concern that public aid for the 
arts will lead to government regimentation). 
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plan for program and financial development.” A museum was 
required to furnish clear evidence of its nonprofit status through 
the submission of an appropriate letter from the Internal Revenue 
Service, a requirement which the Board has subsequently main- 
tained in the 1980 version of the IMS program regulation.” Finally, 
the regulation required financial statements of all institutions but 
insisted upon audited statements only in the cases of applicants 
seeking a second round of assistance.” With respect to the question 
of costs, the regulation applied government-wide principles for 
determining allowable costs under federal programs of assistance 
as a means of providing some guidance for museums in circumscrib- 
ing the notion of “operating support.” 

Civil rights. A particularly important and sensitive set of issues 
facing an institution pondering a GOS application pertains to civil 
rights. The regulation for the museum services program published 
in September of 1978 made explicit the applicability of the federal 
civil rights laws to recipients of assistance under the Museum 
Services Act.” The current regulation, issued in August of 1980, 


states that the program is subject to the Education Department's 
general administrative regulations which in turn set forth clearly 
the applicability of these laws.” 

Museums receiving funds under the Museum Services Act must 
comply with title VI of the Civil Rights Act of 1964,” prohibiting 


discrimination on the basis of race, color, or national origin; title IX 
of the Education Amendments of 1972,” prohibiting discrimination 





” 45 C.F.R. §§64.11(e) (maintenance of effort); 64.11(d) (long range plan) (1978). These 
provisions are continued in the 1980 regulation. 

4 45 C.F.R. §64.11(b) (1978); 34 C.F.R. §64.11(b) (1980). 

” 45 C.F.R. §64.11(c) (1978); 34 C.F.R. §64.11(c) (1980). 

45 C.F.R. §64.10 (1978). An important task of an agency making GOS grants is to 
provide guidance to recipient museums as to their obligations in the event of audit. 

” 45 C.F.R. §64.20 (1978), 43 Fed. Reg. 45166, 45171 (Sept. 29, 1978). 

34 C.F.R. §64.17, 45 Fed. Reg. 53416, 53419 (Aug. 11, 1980); Education Division General 
Administrative Regulation, §100a.500, 45 C.F.R. §100a.500 (1980), 45 Fed. Reg. 22510 (April 3, 
1980). 

42 U.S.C. §2000d-2000d-4. 

* 20 U.S.C. §§1681-83 (1976). Title IX prohibits discrimination on the basis of sex in 
“any education program or activity receiving Federal financial assistance.” 20 U.S.C. §1681(a). 
In applying Title IX to the museum services program, the regulations of the Education 
Department must be read to imply that the museum services program is, at least in part, “an 
education program or activity” for these purposes. Section 202 of the Museum Services Act, 
20 U.S.C. §961 (1976), provides that the Act is intended “to encourage and assist museums in 
their educational role, in conjunction with formal systems of elementary, secondary and 
post-secondary education and with programs of nonformal education for all age groups.” 
Compare 122 Conc. Rec. 11095 (April 26, 1976) (remarks of Rep. Quie) (museums fulfill 
unmet educational needs of society). Whether a museum, faced with an inquiry or proceeding 
under Title IX, could successfully urge that certain activities or functions, such as exhibition, 
conservation, or preservation, are beyond the scope of its “educational role” and therefore 
immune from the reach of Title IX, as it applies to the receipt of assistance under the museum 
services program, can be resolved only in the context of a particular case. 
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on the basis of sex in education programs; section 504 of the 
Rehabilitation Act of 1973," prohibiting discrimination on the basis 
of handicap; and the Age Discrimination Act of 1975.” These laws 
prohibit discrimination in any program or activity receiving federal 
financial assistance,” and clearly a museum with a GOS grant has 
received such assistance. 

Many of the museum grantees that receive funds under the 
Museum Services Act also receive funds under other federal pro- 
grams that bring them within the ambit of these civil rights laws. 
Of particular interest in the context of GOS assistance, however, is 
the manner in which these laws cover an institution receiving 
general operating rather than project support. The so-called “pin- 
point” provisions of these grant-based civil rights statutes require 
civil rights enforcement agencies to identify the particular federal 
program in which discrimination allegedly has occurred.™ But under 
a GOS grant, a museum receives federal assistance for general 
operations, is not required to specify a project, and need not identify 
separate operating costs as defrayed by federal funds as long as cost 
sharing requirements are met. Under these circumstances, it does 
not seem likely that a recipient museum could successfully carve 
out a portion of its operation and claim that this portion was the 
only portion receiving federal funds to which the antidiscrimination 
laws apply.” 





‘1 29 U.S.C. §794 (1976). The National Foundation on the Arts and Humanities has 
issued a regulation under section 504 which applies to programs of federal financial assistance 
to artistic and cultural institutions, including museums. 45 C.F.R. part 1151 (1979). See 45 
C.F.R. §1151.18, for an illustration of the application of section 504 to museum functions. 
However, the regulations in part 1151 do not come to grips with how section 504 applies to 
a general operating support program for museums. 

®? 42 U.S.C. §6101 et seq. 

*8 See, e.g., section 601 of the Civil Rights Act of 1965, 42 U.S.C. §2000d: “No person in 
the United States shall, on the ground of race, color, or national origin be excluded from 
participation in, or be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance” (emphasis added). 

™ See, e.g., section 602 of the Civil Rights Act, 42 U.S.C. sec 2000d-1 (1976) (termination 
of assistance under Title VI limited to the particular program, or part thereof, in which 
noncompliance has been found). 

* Board of Public Instruction of Taylor County v. Finch, 414 F.2d 1068 (5th Cir. 1969). 
In that case, the court observed: 

“If the funds provided by the grant are administered in a discriminatory manner, or if 
they support a program which is infected by a discriminatory environment, then termination 
of such funds is proper but, there will also be cases from time to time where a particular 
program, within a State, within a county, within a district, even within a school... is 
effectively insulated from otherwise unlawful activities. Congress did not intend that such a 
program suffer for the sins of others.” 414 F.2d at 1078. 

See generally M. Friedman, Administrative Cutoff of Federal Funding Under Title VI: A 
Proposed Interpretation of Program, 52 IND. L. J. 651 (1977). 

The extent to which this analysis applies to the receipt of general operating support 
under the Museum Services Act by a museum which receives no other federal assistance and 
is not related to another institution otherwise covered by Title VI is not clear. In the Taylor 
County case, HEW sought to terminate funds, pursuant to Title VI, under several federal 
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Thus, the GOS applicant must weigh the consequences attach- 
ing to the receipt of IMS assistance, where it is the sole federal 
assistance the applicant receives. For a museum, not associated 
with another institution receiving federal assistance such as a 
college or university, which does not receive federal assistance 
under other federal programs, the issue of civil rights applicability 
turns on the IMS funds. Such an institution, in exchange for the 
relatively modest levels of operational support from IMS, must be 
prepared to assume obligations under the above-described civil 
rights provisions.” 





programs. The agency was obliged to identify to which of these programs the alleged 
discrimination related. In the case of a discrete, single grant under the Museum Services 
program for general operational support, there is no question about the identity of the federal 
program. 

Another issue, however, may be raised by the so-called “pinpoint” provisions. What 
activities at the local or institutional level constitute the federally assisted activities to which 
the alleged discrimination must be related under the Taylor County analysis? In the case of 
a project grant, it is generally relatively easy to identify the federally assisted activities since 
the applicant must delineate a project and submit a project budget. In the case of general 
operational support, the museum applicant need not specify a project and need not identify 
the specific operational costs which GOS will defray. Thus, it would appear difficult for a 
museum to isolate a “federal” component of its activities and claim that it was insulated 
from any alleged discrimination affecting other components of the operation. 

“6 The requirements of the civil rights laws as they apply to museums are beyond the 
scope of this paper. In the authors’ view, perhaps the most difficult compliance problems for 
a museum would be posed under section 504 rather than title VI, title IX or the Age 
Discrimination Act. Accommodating to the needs of the handicapped—particularly mobility- 
handicapped individuals—in the case of a small, relatively less wealthy museum may pose 
a serious problem. 

Among other difficulties which a museum must face is a potential conflict in aesthetic 
values. For example, the requirement that a museum must adjust its facilities to meet the 
needs of the handicapped by installing ramps and elevators, may, in the case of an historic 
house, need to harmonize with the principle that such structures may not be altered in a way 
which changes their historic character. See A. KENNEY, ACCESS TO THE PAST: MUSEUM 
PROGRAMS AND HANDICAPPED VISITORS (1980). 

The National Advisory Council on Historic Preservation has recently issued guidelines 
regarding the provision, to handicapped persons, of access to historic properties. 45 Fed. Reg. 
9757 (Feb. 13, 1980). The Council, acting pursuant to section 106 of the National Historic 
Preservation Act and 36 C.F.R. §800.4(c), recommended that Federal agencies adopting 
regulations under section 504 of the Rehabilitation Act of 1973 include in those regulations 
certain provisions regarding access of handicapped persons to historic properties. The 
Council advised that incorporation of such provisions into an agency regulation under section 
504 would be a basis for determining, under section 106 of the National Historic Preservation 
Act, that the regulation had no adverse affect on properties included in or eligible for 
inclusion in the National Register of Historic Places. Pertinent parts of the Council's provi- 
sions are quoted below: 

In the case of historic properties, program accessibility shall mean that, when viewed 
in their entirety, programs are accessible to and usable by handicapped persons. After all 
other methods of providing access have been examined and found unsatisfactory in achieving 
access, recipients of Federal assistance may find it necessary to make alterations to historic 
properties. Certain alterations may cause substantial impairment of significant historic 
features. Historic properties are those that are listed or eligible for listing in the National 
Register of Historic Places. Substantial impairment occurs when a permanent alteration is 
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The point of the foregoing discussion is less to predict the 
outcome of particular disputes regarding the applicability of the 
civil rights laws than it is to underscore the potential implications 
of a general operating support program for cultural institutions and 
the basic trade-offs involved in fashioning such a program. General 
operating support, as provided by IMS, affords the applicant con- 
siderably more flexibility as to the use of federal funds than does a 
narrow, categorical project grant program; similarly, accounting 
burdens may be minimized. In exchange, the museum may subject 
more of its operations to across-the-board, general federal proscrip- 
tions tied to federal funding than would be the case if the museum 
were receiving only project support. 


Implications of IMS’ Regulatory Choices 


The decisions made by the National Museum Services Board 
reflect a high degree of regulatory restraint. The concept of ‘““mu- 
seum”’ contained in the Act was given as broad a reading as possible. 
No threshold requirements such as accreditation, use of paid profes- 
sional staff, or minimum number of hours of public exhibition were 
set forth as a means of limiting competition for GOS assistance. The 
evaluation criteria that the Board adopted were directed at general 
museum characteristics such as quality of services and collections 
and did not stress elements that distinguish categories of museums, 
such as size, financial resources, or museum discipline. The basic 
device for allocation of scarce funds was the statement that a 
museum normally could expect no more than a $25,000 grant. A 
large amount of discretion was vested in grantee museums in 
determining the use of GOS grants within their own operating 
plans.”' 

IMS declined to adopt strategies that often have characterized 
other discretionary grant programs with relatively small appropri- 
ations, such as targeting dollars on institutions with greatest finan- 
cial need, confining funding to planning funds designed to enable 
grantees to use other available resources in a more effective way, or 
focusing funds on quality demonstration projects other institutions 





made which results in a significant loss of the integrity of finish materials, design quality or 
spatial character. 

Where access cannot be achieved without causing a substantial impairment of signifi- 
cant historic features, the recipient may seek a modification or waiver of access standards 
from the responsible Federal agency. 

*" See text supra following note 65. The basis and purpose statement describing public 
comments and the IMS response to it is found at 43 Fed. Reg. 45170 (App. B). In general, 
commenters were most concerned to avoid restrictive readings regarding eligibility determi- 
nations and overly skewered funding criteria. IMS reported over 20 letters of comment from 


museums, other interested agencies, and organizations, and members of the public. Id. at 
45166. 
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can be encouraged to emulate. While a small portion of IMS funds 
was earmarked for project grants and IMS does plan a limited 
program of encouragement and assistance for institutional assess- 
ment, the basic thrust is funding for general operating support. 

This course apparently is regarded by Congress as consistent 
with the general intent of the Act. In proposing an extension of the 
Act, the Senate Committee on Labor and Public Welfare has ob- 
served, 


The testimony presented to the committee [the Senate Committee on 
Labor and Human Resources] indicated that the Institute is accomplishing 
what the enabling legislation intended.... 

The committee believes that the general operating support, (GOS), 
grants provided by the Institute in its first 2 years of operation have been 
a uniquely effective method of maintaining and improving museum ser- 
vices. 


One of the most difficult issues faced in the development of 
the regulation was the extent to which the regulatory provisions, 
and particularly the criteria for evaluating applications, should 
favor smaller, unendowed and financially more hard pressed insti- 
tutions that, for want of a better term, can be described as “devel- 
oping museums.” IMS was established to aid all museums—from 
art museums to zoos. Indeed, a distinctive feature of the agency’s 


authorization was its extension to types of museums that had not 
previously been on the receiving end of substantial federal museum 
support—aquariums, arboretums, planetariums, and zoos. On the 
other hand, no single type or category of museum could lay claim 
to an exclusive right to participate in IMS programs. 

It is arguable that the purpose of GOS should not be to support 
fledgling museums trying to build programs but rather to reward 
those institutions with a sound financial base that will spend the 
taxpayers’ money in a reasonable way. Certainly, boards of trustees 
and governing officials responsible for managing museums facing 
deficits should not be discouraged by the too ready availability of 
federal aid from considering alternatives, such as consolidation of 
collections or liquidation, in response to lack of local interest. Also, 
the availability of federal GOS should not alleviate the responsibil- 
ity of local governments and university administrations to commit 
monies for general operating support of museums within their 
purview. 

Throughout the course of its deliberations on this issue, the 
National Museum Services Board had in mind the needs and con- 
cerns of small museums—particularly those serving isolated rural 
communities—with limited resources and staff generally unsophis- 
ticated in dealing with federal agencies and regulations. The Board 





8S. Rep. No. 96-558, 96th Cong. 2d Sess. 2 (1980). 
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recognized what is obvious—established institutions should be re- 
warded for quality work. At the same time, the Board concluded it 
is equally important to encourage the growth of museums that are 
trying to build quality into their collections and services. A one time 
federal grant can be the critical factor in the success of an institu- 
tion’s efforts to meet professional standards and raise local pride 
and money. Such a grant can determine both the quality and 
ultimate success of a developing museum.” 

By declining to limit eligibility to accredited museums; by 
declining to require a paid professional staff member as an essential 
element; by setting a $25,000 “cap”; and by writing broad criteria 
that did not favor only the established museums, the Institute left 
open the door for participation of developing museums.” 

At the same time, the regulation did not attempt to establish a 
set-aside or preference for museums in any particular category 
including developing institutions. Both established and developing 
museums have tended to share in IMS general operating support 
funding.” 


V. SOME GENERAL OBSERVATIONS 


The IMS general operating support program carried out its aims 
by a series of small annual operating grants to a limited number of 


museums. In its most recent funding year, fiscal year 1980, IMS 
made general operating support grants to 366 museums for a total 
of $9.5 million. Taking into account both general operating support 
and special projects, history museums and historic houses received 
35 percent of the grants; art museums received 20 percent; and 
science museums received 16 percent. Museums with operating 
budgets of up to $100,000 received 36 percent of the grants; those 
with budgets of $100,000 to $500,000 received 37 percent; and those 
with budgets of over $500,000 received 27 percent.” 

In spite of the emphasis IMS placed on noncategorical operating 
support of a “nonproject” nature, reports received from recipient 
museums, as well as evaluation surveys conducted by IMS, have 





* See Address by then Secretary of Education, Shirley M. Hufstedler, to the American 
Association of Museums (July 11, 1980) at p. 8: 

“The amount a successful grantee gets is never more than a small percentage of its 
annual operating budget, but it can mean the difference between success and failure— 
between preserving irreplaceable treasures and letting them decay. IMS grants also serve as 
a limited form of national recognition of the importance of a museum's collection; and that 
recognition can be... a big help in private sector fund raising.” 

” See text supra following note 46. 

*' In the fiscal year 1978 funding cycle, 56.8% of the GOS dollars awarded were granted 
to museums with budgets of under $500,000; 61.6% of the GOS awards for fiscal year 1979 
went to such museums. Information available from IMS. 

* Education Department Press Release (Sept. 7, 1980). 
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enabled the agency to identify the uses to which grantees have put 


their general operating support funds. Among the most frequently 
reported uses are: 


Installation of displays, interpretations and exhibits; 
Employment of additional professional staff members, such 
as educators, development personnel, and curators; main- 
taining staff size; and training staff; 

Payment of administrative costs, including administrative 
costs of education programs, cataloging, utilities, rent, re- 
pairs, extending hours and maintaining free admission; 
Development of traveling exhibits; 

Conservation projects; and 

Development of programs for special audiences such as 
Indians, senior citizens, and the handicapped.” 


If it is true that IMS pointed the way for museums (and, 
perhaps ultimately for other cultural institutions) to a new form of 
support, it is also true that GOS suffered from some of the same 


inadequacies as the project support from which it evolved. For 
example: 


GOS, as currently provided by IMS, is one time assistance. 
The recipient museum can compete for, but is not assured 
of, a second year.” 

GOS is awarded competitively on the basis of criteria which 
necessarily require, in their application, a large measure of 
subjective judgment.” 

GOS depends upon grant award techniques and evaluation 
standards which were fashioned for project grant pro- 
grams.” 

GOS in many cases may be illusory because it is hard to 
convince even some applicants that paying the utility bill is 
as worthy (and attractive) a proposal as a glamorous new 
initiative.” Funding under a competitive mode cuts against 
“pure” GOS awards. 





* Information based on material on IMS narrative evaluation forms received by IMS 
from 174 museums which received GOS awards in the first fiscal year’s competition, as 
reported at July, 1980 Board meeting. 

* 45 C.F.R. §64.15 (1978); 34 C.F.R. §64.15 (1980); 45 Fed. Reg. 53418 (Aug. 11, 1980). 

* 45 C.F.R. §64.13 (1978); 34 C.F.R. §64.13 (1980). 

* See generally 45 C.F.R. part 100a, 45 Fed. Reg. 22497 (April 3, 1980). 

* While a detailed study has not been made, it is the authors’ impression that few of 
the applications made in the fiscal year 1978 or 1979 cycles cited payment of on-going salaries 
or utility bills as the justification for award; most cited the need to carry out specific activities, 
such as staff development or the need to devote additional staff time to such functions as 
fundraising or education. 
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GOS does not begin to satisfy the claims of all qualified 
applicants.” 


One approach to alleviating these concerns was, in prior years, 
extensively explored by the Nationa! Museum Services Board. 
Known as the “Cornerstone program,” it would have involved multi- 
year general operating support grants to museums. Instead of re- 
ceiving a one-year general operating support grant and competing 
with all other applicant museums in the succeeding year, under the 
Cornerstone program a museum would have received a general 
operating support grant for a period of not to exceed three years. 
For the second and third year of the grant, subject to the availability 
of funds, it would have received continuation or follow-on grants 
without competition as long as it complied with rudimentary post- 
award conditions regarding such matters as matching and mainte- 
nance of effort. Grants would have been available for sums consid- 
erably in excess of the $35,000 limit provided under the current 
regulations. 


VI. FUTURE DIRECTIONS 


As of this writing, the Executive Branch has sent to the Con- 
gress a proposal to rescind the fiscal year 1981 program appropria- 
tion under the Museum Services Act. No funds to make general 
operating support grants are requested for fiscal year 1982.” 

If these proposals are adopted by the Congress,” federal as- 
sistance for general operating support for museums will be termi- 
nated, in the interest of addressing the overall economic problems 
of the Nation and in light of a rethinking of the issue of federal 
support for cultural institutions. Museum administrators and attor- 
neys may then well inquire as to the relevance of the experience 
with IMS during fiscal years 1978 through 1980 and of the legislative 
and regulatory history described above. 

Disappointment at the loss of a federal funding source for GOS 
should not deter the museum community from pursuing alternative 
opportunities for museum support from non-federal sources. The 
prospect of termination or substantial curtailment of the IMS pro- 
gram should prompt museum counsel to expand efforts to explore 
alternative sources at state, local and private levels in the context of 





* George Seybolt, Chairman of the National Museum Services Board, has indicated 
that “even with the $25,000 ceiling we have, in two years of our existence, requests for funds 
which fairly and honestly and to the benefit of the nation could have resulted in awards [in 
excess] of $27 million if we had [that amount].” Hearings supra note 1, at 6. 

* OFFICE OF THE WHITE HOUSE PRESS SECRETARY, AMERICA’S NEW BEGINNING: A 
PROGRAM FOR ECONOMIC RECOVERY, pp. 6-7. 

' Id. Congressional Budget Impoundment and Control Act of 1974, sec. 1012, 31 U.S.C. 


§1402(1976) (procedure for considering recission requests). As of this writing, Congress has 
not acted on the IMS recission. 
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new mechanisms for funding federal education programs and in an 
atmosphere which encourages heightened responsibility on the part 
of non-federal donors. 

Consideration might be given to the following possibilities, 
among others: 


a. Adoption or expansion of general operating support pro- 
grams for museums by state or local public agencies; 

b. Pursuit of new opportunities for broadened participation 
in non-categorical programs of federal aid to education 
emerging from the consolidation of categorical programs; 

c. Exploration of new mechanisms for stimulating private 
funding for general operating support for museums. 


1. Adoption of general operating support programs at the State or local 
level. 


Termination of the IMS program may provide an incentive for 
state and local agencies to undertake, or increase, their participation 
in general operating support programs. As previously discussed, 
certain states have pioneered the development of GOS programs.” 
Experience with IMS over the past several years—and the extensive 
work of the National Museum Services Board to conceptualize a 


general operating support program—could provide useful back- 
ground for interested state and local agencies to start or expand 
such programs. 

Indeed, at any realistic level of appropriation, IMS could never 
be expected to provide the lion’s share of a museum’s general 
operating budget. Only a small proportion of the Nation’s museums 
could hope to participate in this program in any fiscal year and only 
a small portion of their budgets could be supported.'” It has always 
been understood that funding for museums was a responsibility of 
the community served by the museum at the state or local level and 
that federal dollars should flow to museums with a solid base of 
local support.’ 

Termination of IMS funding in the current fiscal year would 
only accelerate what would in ‘any event be a need for state and 
local adoption of GOS funding programs if GOS is to be a mean- 
ingful ingredient in sustaining these cultural institutions. 

Seen in this light, the regulatory experience with IMS described 
above should be regarded as a body of information available to 





'! See text supra following note 28. 

'? In fiscal year 1980, IMS made general operating support grants to less than 10 
percent of the Nation's 5,500 museums. See text, supra at note 92. More recently, IMS has 
suggested that a museum funded by the agency could expect to receive no more than 10 
percent of its operating funds from an IMS grant. 46 Fed. Reg. 12229 (Feb. 13, 1981). 

"8 See 45 C.F.R. §64.13(g) (1980) quoted text supra following note 70. 
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state or local agencies interested in considering a general operating 
support program for museums or in adopting particular IMS pro- 
grams that would otherwise be terminated. For states without a 
current mechanism for providing such support, the IMS experience 
could serve to indicate the possibilities of such a program as well as 
the problems to be encountered and the pitfalls to be avoided. 


2. Seeking support under other federal programs. 


Museum counsel also may wish to consider the increased 
opportunity that may be available for museums to share in broader 
federal education programs to be administered at the state level. 
Under current legislation, federal aid to education has been distrib- 
uted in the form of relatively narrow categorical programs. For 
some of these programs, museums have been eligible in their ca- 
pacity as “other public and nonprofit private organizations.”'™ For 
other programs—particularly those administered at the state level 
and having larger budgets—only local educational agencies are 
eligible.” Moreover, the narrow categorical nature of the programs, 
covering topics such as consumers education, metric education, 
ethnic heritage studies, may have discouraged museums from ap- 
plying for these programs even when they were legally eligible. 

Information accompanying the Administration’s budget pro- 
posals announced plans for the consolidation of many of these 
separate programs into a program of broad assistance to state and 
local educational agencies.’ Such consolidating legislation would 
provide increased flexibility to states to meet their educational 
needs and to use available sums for any of the aggregate purposes 
of the present programs in amounts determined by the states. Under 
current proposals a broader class of recipients, including public and 
private, nonprofit agencies and institutions, would be eligible to 
seek subgrants from state agencies under a consolidated federal 
“block grant” program.’” This wou!d present new opportunities for 
museum administrators and covy. .to convince state funding agen- 
cies of the capacity of musev — to meet new educational needs at 
all levels of the educational sp-.ctrum. 











' See section 302(a) of the Elementary and Secondary Education Act of 1965, 20 U.S.C. 
§2942 (Supp. 1978). 


' See section 404(a)(5) of the Elementary and Secondary Education Act of 1965, 20 
U.S.C. §3804(a)(5) (Supp. 1978). 

'° OFFICE OF THE WHITE House PRESS SECRETARY, supra note 99 at 7.1-7.2. 

'" See S. 1103, 97th Cong. 1st Sess. (1981), proposed Elementary and Secondary 
Education Consolidation Act of 1981, §204(b) (subgrants may be made by State to a public 
agency or nonprofit private organization or institution); §204(a)(2) (funds may be used, among 
many other purposes, for projects to increase community involvement in school programs, 


including participation by museums in developing school programs and as instructional 
resources to the programs). 
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Here, the IMS experience also should be relevant. One of the 
purposes of the Museum Services Act was the provision of financial 
assistance to help museums in performing their educational role. 
The placement of IMS—first in HEW and then in ED,—suggested 
that museums were regarded as important educational institutions. 
There are indications that many IMS grantees used their IMS funds 
for educational programs. There is other evidence that during the 
IMS years museums have expanded those programs that fall in the 
category of museum education.’” Under these circumstances, it 
would seem that museums are in a better position to compete for a 
share of the education dollar where statutes contemplate that par- 
ticipation.” 

The same budget proposal which suggests recission of the 
museum services appropriation also proposes noncategorical appro- 
priations for education. While these funds would obviously not be 
exclusively for museums, and would be claimed by a broad range 
of educational agencies, including local school districts, they con- 
stitute a much larger appropriation than IMS has had available to 
serve only museums."”® 


3. Private funding. 


The Institute of Museum Services was formed as a federal 


agency with authority to grant federal funds to museums. A federal 
agency would serve no purpose if federal funds for such grants 





108 A 1979 survey of museum programs conducted by the National Center for Education 
Statistics for the Institute of Museum Services indicates that two-thirds of the Nation's 4,408 
museums reported an increase in these educational activities. U.S. DEPARTMENT OF EDUCA- 
TION, EDUCATION PLAYS A MORE PROMINENT ROLE IN MusEUMS (Nov. 1980). 68 percent of the 
museums reporting rated education as a high priority. Id. 


'® In this connection, section 803 of Pub. L. No. 93-380, 20 U.S.C. §1221-2, provides as 
follows: 


The Congress recognizing— 
(1) that museums serve as sources for schools in providing education for chil- 
dren, 
(2) that museums provide educational services of various kinds for educational 
agencies and institutions and institutions of higher education, and 
(3) that the expense of the educational services provided by museums is seldom 
borne by the educational agencies and institutions taking advantage of the 
museums’ resources. 
declares that it is the sense of the Congress that museums be considered educational 
institutions and that the cost of their educational services be more frequently borne 
by educational agencies and institutions benefiting from those services. 


" Slightly more than $565 million would be available in fiscal year 1982 under Title II 
of the proposed Elementary and Secondary Education Consolidation Act of 1981. Statement 
of Secretary of Education, Terre] H. Bell, before the Subcommittee on Education of the 
Senate Committee on Labor and Human Resources (May 7, 1981), p. 8. 
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were unavailable. On the other hand, experience with IMS, may 
suggest a need for a private organization or institution, operating at 
a national level, to stimulate private sector funding for museums. If 
such a need exists, nothing would prevent a new or existing private, 
nonprofit organization from performing this function. Certainly, the 
problems which IMS encountered in developing standards for the 
distribution of funds to museums on a nation-wide basis could be 
instructive to such an organization. In this connection, it should be 
noted that IMS itself was given authority to accept in the name of 
the United States grants, gifts, or bequests of money for immediate 
disbursement in furtherance of the functions of the Institute.’” 
While this authority was not widely used, it does suggest that 
Congress perceived the utility of having an agency with a national 
scope calling upon private donors to assist in museum support. 





"! See note 22 supra. 








COPYRIGHT IN MUSEUM 
COLLECTIONS: AN OVERVIEW OF 
SOME OF THE PROBLEMS 


NICHOLAS D. WARD* 


I. Highlights of the New Act. 


The new copyrights act’ makes many changes in the law of 
copyright that can affect museum collections and the way they are 
acquired and utilized. A proper understanding of some of these key 
provisions will facilitate a strategy for avoidance of disruptive 
claims for infringement, the possibilities of which are magnified 
both by the nature of the new law and the growing sensibility of 
artists for their new rights. 


A. The Old Law. 


In the normal course of events under the old law an artist’s 
transfer of a work of art without claim of reservation of copyright 
divested the artist of a claim of copyright in the work.” In similar 
fashion the public display of a work of art was often deemed a 
publication® and if notice of claim to copyright was not affixed 
copyright was waived.’ The federal law, which applied to works 
published with a claim of copyright, afforded protection only for a 
twenty eight year term that was renewable for a second term; and 
total protection was lost after 56 years.” Renewal of copyright was 
irrevocably assignable.® If a work of art not bearing claim of copy- 





* B.A., 1963, Columbia University; L.L.B., 1966, Georgetown University; Counsel to The 
Catholic University of America and General Counsel, The Trustees of the Corcoran Gallery 
of Art; Private Practice, Washington, D.C. 

‘Public Law 94-553 [S.22], 90 Stat. 2541 (Oct. 19, 1976), codified as Title 17, United 
States Code. Section numbers of the Act correspond to section numbers of the Code; 
hereinafter cited 17 U.S.C. § 

? Pushman v. New York Graphic Society, Inc., 287 N.Y. 302, 39 N.E.2d 249 (1942); see 
H.R. Rep. No. 94-1476, 94th Cong., 2nd Sess. 124 (1976), 5 U.S. Cope Conc. & ADMIN. NEws 
6170 (1976) [hereinafter cited as H.R. REP. page (p) ; U.S.C.C.A.N. page (p) ]. 

* Letter Edged in Black Press Inc. v. Public Building Commission, 320 F.Supp. 1303 
(N.D.II]. 1970); H.R. Rep. p. 144; U.S.C.C.A.N. p. 6190. 

“ Morton v. Raphael, 334 Ill. App. 399, 79 N.E.2d 522 (1948); H.R. REP. p. 144; U.S.C.C.A.N. 
p. 6190. 

° H.R. Rep. p. 134; U.S.C.C.A.N. pp. 6179-80. 

°47 U.S.C. § 24 (old act); see H.R. Rep. pp. 124-5; U.S.C.C.A.N. p. 6170. 
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right entered a museum the chances were that the artist would have 
no basis to complain of the museum’s photographing the work for 
catalogues, post cards or research or allowing others to, or selling 
reproductions. Under the new law the days of blissful ignorance 
are over and one may indulge in benign neglect at his peril. 


B. The New Law. 


Under the new law federal copyright protection will exist from 
the time a work is created and will last for the author’s life plus 
fifty years.’ The transfer of a work is no longer presumed to transfer 
the copyright® and the mere display of a work will not constitute 
publication.” Even if certain display were deemed publication the 
inadvertant omission of a claim to copyright upon publication will 
not constitute a waiver of copyright.’® Additionally any grant of a 
license to reproduce a work may be terminated thirty five years 
later,’ which right of termination cannot be waived by the artist.” 
As a consequence the museum must view all works created after 
January 1, 1978, all works published before then in which copyright 
is claimed and all unpublished works created before then as being 
subject to copyright.’ This means that the museum must adopt a 
new procedure for dealing with such works where there is any 
likelihood of a need for obtaining copyright interests. Let us now 
review a few principal provisions of the new law. 


1. Copyright Subsists from the Creation of a Work. 


Copyright protection subsists in original works of authorship 
which are fixed in any tangible medium of expression from which 
they can be perceived, reproduced or otherwise communicated. 
Included are literary works, pictorial, graphic and sculptural works 


15 és 


and sound recordings. ° ‘The two essential elements—original work 


“17 U.S.C. § 302(a). 

*47 U.S.C. § 207. 

°17 U.S.C. § 101. (Definitions, “A public performance or display of a work does not of 
itself constitute publication.”) 

"17 U.S.C. § 405. 

'' 47 U.S.C. § 203(a)(3) (new works). 

"217 U.S.C. § 203(a)(5). 

"17 U.S.C. § 301. Under the new law all works in which copyright has been or could 
be claimed will be subject to one statute. The statute abolishes common law copyright, the 
so-called right to first publication, see Wheaton v. Peters, 8 Pet. 591, 8 L.Ed. 1055 (1834). H.R. 
REP. p. 129; U.S.C.C.A.N. p. 6175; see also 17 U.S.C. § 104. 

*17 U.S.C. 8 102. 

17 U.S.C. § 102. Copyright protection exists to protect a mode of original expression 
rather than an idea, procedure, process, system, method of operation, concept, principle or 
discovery. H.R. Rep. pp. 56-57; U.S.C.C.A.N. p. 6100. Copyright protection extends also to 
obscene works. Mitchell Brothers Film Group v. Cinema Adult Theater, 604 F.2d 852 (5th Cir. 
1979). 
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and tangible object—must merge through fixation in order to pro- 
duce subject matter copyrightable under the statute.”’® Thus it can 
be seen that statutory copyright protection does not exist to protect 
ideas, although an idea, an unfixed work of authorship, such as an 
extemporaneous speech, may be protected under the common law.” 
Fixation may be almost anything.’* Take for an example sound 
recordings. 


The copyrightable elements in a sound recording will usually, though 
not always, involve authorship both on the part of the performers whose 
performance is captured and on the part of the record producer respon- 
sible for setting up the recording session, capturing and electronically 
processing the sounds, and compiling and editing them to make the final 
sound recording.”® 


2. Copyright Belongs to the Author. 


When an original work becomes fixed in a tangible medium of 
expression from which it can be perceived, reproduced, or otherwise 
communicated, copyright is said, by this occurrence of events, to 
vest initially in the author.” There are two important exceptions. If 
a work is prepared by an employee within the scope of his employ- 
ment it is deemed a work made for hire”’ and copyright vests 
initially in the employer.” The second exception is that a work 


prepared by “an officer or employee of the United States Govern- 
ment as part of that person’s official duties” is a work of the United 
States Government in which copyright does not exist.” A specially 
ordered or commissioned work for use as a contribution to a 





‘© H.R. Rep. p. 53; U.S.C.C.A.N. p. 6096. 

'7 H.R. Rep. p. 52; U.S.C.C.A.N. p. 6095; see also 17 U.S.C. § 301(b)(1); H.R. REP. p. 131; 
U.S.C.C.A.N. p. 6177. A speaker may avoid loss of copyright when speaking from memory by 
the simple expedient of either taping the speech himself, thereby fixing his remarks or by 
speaking from notes, thereby transforming speech into a derivative work. 

'® H.R. REP. p. 52; U.S.C.C.A.N. p. 6095. 

"9 H.R. Rep. p. 56; U.S.C.C.A.N. p. 6099. But see Suid v. Newsweek Magazine, 503 
F.Supp. 146, 148 (D.D.C. 1980) (“The author of a factual work may not, without an assignment 
of copyright, claim copyright in statements made by others and reported in the work since 
the author may not claim originality as to those statements.”’). Query as to why originality is 
thought lacking where oral statements are made in response to an author—oral historian’s 
line of questionning. 

© 17 U.S.C. § 201(a). 

*! “A work made for hire” is a work prepared by an employee within the “scope of his 
or her employment.” 17 U.S.C. § 101. 

2217 U.S.C. § 201(b). 

917 U.S.C. §§ 101, 105; H.R. Rep. p. 58; U.S.C.C.A.N. p. 6102. It should be noted that 
work performed under a government contract or grant may be copyrighted by the contractor 
or grantee if the government agency wishes to so permit, unless the work has been 
commissioned for the agency's use merely as an alternative to having one of its own 
employees prepare the work. H.R. Rep. p. 59; U.S.C.C.A.N. p. 6102; see also Schnapper v. 
Foley, 471 F.Supp. 426 (D.D.C. 1979). 
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collective work™ or as part of a compilation” will only be deemed 
a work made for hire if the parties so expressly agree in a written 
instrument signed by them.” 


3. There Are Five Rights Acquired by Copyright. 


Essentially copyright protection is the right to exclude others 
from doing or using the copyrighted work without the permission 
of the owner of the copyright.”’ There are five, separable, exclusive 
rights which belong to the owner of a copyright who may authorize, 
that is license, another to exercise each.” These rights are: 


. The right to reproduce the work in copies, the right of reproduction.” 


. The right to prepare derivative works based on the copyrighted work, 
that is the right of adaptation.” 


. The right to distribute copies to the public by sale, rental, lease, or loan, 
the right of distribution.” 


. The right to perform a literary work publicly, the right of performance.” 
. The right to display a copyrighted work publicly, the right to display.* 


What this all means is that a person who does not own a 
copyright and who does not have a valid license or permission from 
the owner and who copies, adapts, distributes, performs or displays 
a copy of the work is guilty of infringement of the copyright.” 


4. The Duration of Copyright Is Long. 


Copyright in a work created on or after January 1, 1978 subsists 
from its creation and endures for a term consisting of the life of the 
author plus fifty years,” except in the case of a joint work, where 
it will last for fifty years after the death of the last surviving 
author.” Copyright for a work made for hire or an anonymous or 





4“ A “collective work” is a work, such as a periodical issue, anthology, or encyclopedia, 
in which a number of contributions, constituting separate and independent works in them- 
selves, are assembled into a collective work.” 17 U.S.C. § 101. 

*°“A “compilation” is a work formed by the collection and assembling of preexisting 
materials or of data that are selected, coordinated, or arranged in such a way that the 
resulting work as a whole constitutes an original work of authorship. The term “compilation” 
includes collective works.’ 17 U.S.C. § 101. Only new matter may be copyrighted, 17 U.S.C. 
§ 103(b); H.R. Rep. p. 57; U.S.C.C.A.N. p. 6100. 

*6 17 U.S.C. § 101, 201(c). 

7 17 U.S.C. § 106. 

817 U.S.C. § 106. 

*° 17 U.S.C. § 106(1); H.R. REP. pp. 61-2; U.S.C.C.A.N. pp. 6104-05. 

17 U.S.C. § 106(2), H.R. Rep. p. 61; U.S.C.C.A.N. p. 6104. 

*' 17 U.S.C. § 106(3). 

17 U.S.C. § 106(4). 

17 U.S.C. § 106(5). 

17 U.S.C. § 501(a) An exception with regard to display is discussed infra. 

17 U.S.C. § 302(a). 

647 U.S.C. § 302(b). 
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pseudonymous work will last for seventy five years from the year 
of first publication or one hundred years from creation, whichever 
expires first.°’ With regard to a work existing on January 1, 1978 
there are two basic rules. 


1. For unpublished work: 
a. If the author is alive the term is for the lifetime of the author plus 50 
years from the date of the author's death.* 
b. If the author is dead the term is 50 years from date of death or 
December 31, 2002, whichever is later.” 
c. For anonymous work and work made for hire the term is 100 years 
or December 31, 2002, whichever is later.*° 

. For published work the terms are as follows: 

a. For copyright in the first term: 47 years after end of initial term, if 
renewal registered after the 27th year of initial registration.”’ 
b. For copyright in second term: No longer renewable beyond term, 
but term is extended to endure for a total of 75 years from date 
copyright originally secured.” 


When actual knowledge of whether an author is alive or dead 
is not obtainable, inquiry of the copyright office after the first to 
occur of either the passage of 75 years from the first publication or 
100 years from the creation will permit the copyright office to 
certify (if such be the fact) that nothing indicates whether the 
author is alive or died within 50 years, in which case it may be 


presumed that the author has been dead for at least 50 years.” 


5. The Transfer of Copyright. 


(a). The Transfer of The Work Does Not Include A Transfer of the 
Copyright. 


One of the most important aspects of the copyright law for 
museums concerns transfers. Since copyright, that proprietary right 
of the author to control certain uses of his work, is distinct from the 
work itself, the transfer of the material object in which copyright 
subsists, does not constitute a transfer of any copyright interest.“ 
Accordingly when a museum acquires a work subject to copyright, 


317 U.S.C. § 302(c). 

* 17 U.S.C. § 303. 

17 U.S.C. § 303. 

” 17 U.S.C. § 308. 

“47 U.S.C. § 304(a). 

“17 U.S.C. § 304(b). 

“847 U.S.C. § 302(e). 

“17 U.S.C. § 202. “As a result of the interaction of this section and the provisions of 
sections 204(a) and 301, the bill would change a common law doctrine exemplified by the 
decision in Pushman v. New York Graphic Society, Inc., 287 N.Y. 302, 39 N.E.2d, 249 (1942). 
Under that doctrine, authors or artists are generally presumed to transfer common law 
literary property rights when they sell their manuscript or work of art, unless those rights 
are specifically reserved.” H.R. REP. p. 124; U.S.C.C.A.N. p. 6170. 
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it will not acquire any of the rights of copyright unless those rights 
are conveyed specifically in a written agreement.” There is an 
exception to this principle that involves the right of display. The 
lawful owner of the work or a copy of the work (the act tends not 
to distinguish between originals and copies) may display that copy 
or the original publicly without need of any license from the 
copyright holder.“ This right is not, however, afforded to one who 
acquires the work from the copyright owner by rental, lease or loan 
or otherwise without acquiring ownership of it.*’ In other words 
one who borrows the work from the owner cannot, in the absence 
of a license, in turn lend to a third person and authorize that person 
to display the work.* 


(b). The Transfer of the Copyright Must Be By An Express Agreement. 


There are two ways that a museum can acquire a copyright in 
a work, by exclusive transfer or by non-exclusive license.*? An 
exclusive transfer of one of the rights of copyright would give the 
museum the right to exclude others from exercising a similar right.” 
For example, if we obtain an exclusive right of reproduction then if 
another museum publishes a postcard without our permission they 
have infringed the copyright.’ Almost by definition, however, the 
holder of a non-exclusive license cannot sue for infringement.” I 
shall return to the question of which grant is preferable. 


17 U.S.C. §§ 204(a), 205(f). 

“17 U.S.C. § 109(b). ““Copies’ are material objects, other than phonorecords, in which 
a work is fixed by any method now known or later developed, and from which the work can 
be perceived, reproduced, or otherwise communicated, either directly or with the aid of a 
machine or device. The term ‘copies’ includes the material object, other than a phonorecord, 
in which the work is first fixed.’ 17 U.S.C. § 101. While the House Report claims that the bill 
distinguishes between “original work” which is the product of “authorship” and the multitude 
of material objects in which it can be embodied it nevertheless admits that a “book” is not a 
work of authorship, but is a particular kind of “copy” since “literary works” are defined as 
“works other than audiovisual works, expressed in words, numbers, or other verbal or 
numerical symbols or indicia, regardless of the nature of the material objects ... in which 
they are embodied.” 17 U.S.C. § 101; H.R. Rep. p. 53; U.S.C.C.A.N. p. 6096. The problem is 
magnified by the definition of pictorial, graphic and sculptural works which “include two 
dimensional and three dimensional works of fine, graphic, and applied art, photographs, 
prints and art reproductions”, etc. 17 U.S.C. § 101 (emphasis supplied). 

“17 U.S.C. § 109(c). Display by a thief or one holding through a thief would therefore 
infringe the copyright. Compare Burwood Products Co. v. Marsel Mirror and Glass Products, 
Inc., 468 F.Supp. 1215 (N.D. Ill. 1979) with O'Keefe v. Snyder, 83 N.J. 478, 416 A.2d 862 (1980). 

“17 U.S.C. § 109(b); H.R. REP. pp. 79-80; U.S.C.C.A.N. pp. 6123-24. 

” 17 U.S.C. §§ 201(d), 204, 205(f). “A transfer of copyright ownership is an assignment, 
mortgage, exclusive license, or any other conveyance, alienation, or hypothecation of a 
copyright or of any of the exclusive rights comprised in a copyright, whether or not it is 
limited in time or place of effect, but not including a nonexclusive license.” 17 U.S.C. § 101. 

° 17 U.S.C. §§ 501(a), 205(d). 

5| H.R. REP. p. 61; U.S.C.C.A.N. p. 6105. 

417 U.S.C. § 501(b). 
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6. All Transfers and Licenses of Copyright May Be Terminated. 


All licenses are subject to termination.” All transfers and 
licenses of copyright, except one made by last will and testament™ 
are subject to termination. Termination may be effected at any time 
during a period of five years beginning at the end of 35 years from 
the date of execution of the grant of the transfer or license. If the 
grant was for publication, the period begins at the end of 35 years 
from the date of publication or at the end of 40 years from the date 
of the execution of the grant, whichever is first.” 

Termination is effected by serving advance notice in writing 
stating the date of termination (35 to 40 years) to be not less than 2 
nor more than 10 years before the date for termination, and shall be 
recorded in the copyright office before the effective date of termi- 
nation.” Termination of the grant may be effected notwithstanding 
any agreement to the contrary, including an agreement to make a 
will or to make any future grant.” 

Termination of existing copyright licenses may be effected by 
the grantor at any time during a period of 5 years beginning at the 
end of 56 years from the date copyright was originally secured or 
beginning on Jan. 1, 1978, whichever is later.” This termination is 
effected by serving notice to state the effective date of termination 
which shall fall within a 5 year period and be served not less than 
two nor more than ten years before the effective date and be 
recorded in the copyright office.” 

Note a distinction as to who can terminate. Under the old law 
transferees could issue licenses and so they may terminate, whereas 
under the new law it is the author who initially makes the license 
and it is the author who may terminate.” 

The right of termination is confined to inter-vivos transfers or 
licenses executed by the author, and would not apply (with respect 
to post 1978 copyright) to transfers by the author’s successors in 
interest or to the author’s own bequests of either pre or post 1978 
copyright.” 

There is no right of termination for works made for hire.” 

The idea is that if the right to renew the copyright under the 
old law was assigned, the person who made the assignment, even 
if not the author, ought to be able to terminate the assignment; by 





397 U.S.C. §§ 203, 304(c). 

447 U.S.C. §§ 203(a), 304(c). 

17 U.S.C. § 203(a)(3). 

17 U.S.C. § 203(a)(4)(A). 

°° 17 U.S.C. § 203(a)(5). 

847 U.S.C. § 304(c)(3). 

° 17 U.S.C. § 304(c)(4). 

® H.R. REP. pp. 140-41; U.S.C.C.A.N. pp. 6186-87. 

®' H.R. REP. p. 125; U.S.C.C.A.N. p. 6170; 17 U.S.C. §§ 203(a), 304(c)(5). 

® 17 U.S.C. §§ 203(a), 304(c); H.R. Rep. pp. 125, 140; U.S.C.C.A.N. pp. 6170, 6186. 
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analogy the right of termination applies the way the right to renew 
applies, when not specifically included in the original assignment.” 


7. There Are Several Penalties for Infringement. 


Both civil and criminal™ penalties exist for infringement of 
copyright. Let us be concerned for now with the civil remedy. In 
the first place, suit may only be brought by the owner of an 
exclusive right of copyright; grantees of non-exclusive licenses 
cannot sue.” Secondly, only the registered au-_hor or the legal or 
beneficial holder of a recorded transfer of a registered copyright 
may sue.” Until registration is made, no action may be instituted 
for infringement,” and certain elements of damages are not avail- 
able for the infringement of unpublished works that may have 
taken place before registration.” If the owner claims a copyright by 
virtue of a transfer of an exclusive right, no suit may be brought 
until the transfer has been recorded in the copyright office.” 
Thirdly, if the work has been published it must contain a notice of 
copyright” or, unless the omission was essentially inadvertant, the 
copyright will be invalid.’’ Even so innocent infringers may not be 
liable for any damages.” There are four types of penalties for 
infringement. 

1. Injunction.” A court may order the infringer to cease on 
such terms as the court may deem reasonable to prevent or restrain 
infringement. In other words stop copying! 

2. Impoundment.” A court may direct the impoundment of the 
infringing copies during trial and their destruction thereafter. 


H.R. REP. p. 140; U.S.C.C.A.N. p. 6186. 
“ The criminal sanctions are set forth at 17 U.S.C. § 506 ($10,000 and one year in jail 
generally). 

® 17 U.S.C. § 501(b). 

17 U.S.C. §§ 411 (registration), 205(d) (recordation of transfer). Similarly, litigation 
under the Freedom of Information Act that involves copyrighted material transferred to the 
federal government requires the presence of the copyright holder in court. Weisberg v. Dept. 
of Justice, 631 F.2d 824 (D.C. Cir. 1980). 

* 17 U.S.C. § 411(a). 

* No award of statutory damages and attorneys fees. 17 U.S.C. § 412(1). 

17 U.S.C. § 205(d). 

17 U.S.C. § 401(a). 

"17 U.S.C. § 405. 

“Any person who innocently infringes a copyright, in reliance upon an authorized 
copy or phonorecord from which the copyright notice has been omitted, incurs no liability 
for actual or statutory damages under section 504 for any infringing acts committed before 
receiving actual notice that registration for the work has been made under section 408, if 
such person proves that he or she has been misled by the omission of notice.” 17 U.S.C. § 
405(b). The innocent party is nevertheless liable to an injunction, 17 U.S.C. § 502, impound- 
ment, 17 U.S.C. § 503 and costs under 17 U.S.C. § 505. 

317 U.S.C. § 502. 
417 U.S.C. § 503. 
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3. Damages and Profits.” The court may order the infringer to 
pay statutory damages of $250 to $10,000 with respect to each work 
infringed or it may (a) direct an accounting of the infringer’s profits, 
whereby the claimant need only prove the sales and the infringer 
must prove his expenses and (b) assess the actual damages sustained 
by the claimant as well. If the infringement is wilful the statutory 
damages can be $50,000. If the infringer had no reason believe his 
acts constituted infringement the statutory damages may be not less 
than $100. 

4. Costs and attorney’s fees.”° Costs and attorney’s fees may be 
awarded in the discretion of the court. 


II. There Are Two Particular Copyright Problems which Involve 
Museum Collections: Identification and Termination. 


A. How to Identify a Work Subject to Copyright. 


Since the museum can become involved with problems in this 
area only with works subject to copyright, the natural question is, 
how do we know if a particular work is subject to the law? It may 
safely ve assumed that copyright subsists in all works created after 
January 1, 1978.”’ It may exist in those unpublished works created 
before that date or those others published with notice.” Neverthe- 
less, in the absence of a clearly visible notice of copyright, how does 
one tell whether the artist is asserting copyright or has a right to 
assert copyright? If the museum acquired the work before January 
1, 1978 either from the artist or someone who acquired it from the 
artist the copyright will presumably belong to the museum unless 
it was specifically retained by the artist or the seller.” If the museum 
does not acquire either a non-exclusive license or a transfer of an 
exclusive license from the artist or his exclusive assignee of a work 
created after January 1, 1978, the museum has not acquired a 
copyright interest.” The only way the museum may be free of this 
predicament is if the artist has waived or lost his claim to copyright. 
This is a difficult matter. If the work was published by the artist 
without claim of copyright, the copyright may have been lost unless 
the omission was inadvertant.”' 





17 U.S.C. § 504. It should be noted that the Eleventh Amendment to the United States 
Constitution does not provide a bar to a damage award against a state for copyright 
infringement, Mills Music, Inc. v. State of Arizona, 591 F.2d 1278 (9th Cir. 1979). 

17 U.S.C. § 505. The Eleventh Amendment to the United States Constitution provides 
no bar to an award of attorneys fees against a state for copyright infringement, Mills Music, 
Inc., supra note 75. 

717 U.S.C. §§ 302(a), 201(a). 

17 U.S.C. §§ 301(a), 303, 304. 

 Pushman, supra see notes 2 and 44. 

© 17 U.S.C. § 202. 

147 U.S.C. § 405(a). 
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It should, however, be noted that publication by another with- 
out notice will not invalidate the copyright provided the artist had 
a written agreement with the publisher that as a condition of his 
authorization of public distribution the copies bear the prescribed 
notice.” Publication without notice, however, by a thief, that is one 
having no authority from the artist, will not invalidate the copy- 
right.» How do we know if the work had been published? Publi- 
cation is not synonymous with display.” The statute states that 
publication is the distribution of the work or copies to the public by 
sale or other transfer of ownership or by rental, lease or lending. It 
is the offering to distribute the work or copies to a group of persons 
for purposes of further distribution or public display that is at the 
heart of idea of publication.® Nevertheless, public display, which 
means display of the work at a place open to the public, does not of 
itself constitute publication.” It is very possible that no previous 
display of a work without notice of claim of copyright can divest 
the artist of his claim to copyright.” If this should be the case, there 
are two results. In order to avoid liability for actual or statutory 
damages, an infringer must demonstrate that he was misled by the 
absence of a copyright notice.“ How can you be misled, however, 
if display is not tantamount to publication and all you knew was 
that the work had been displayed? 

Secondly, while you may obtain information from the copyright 
office that there has been no registration of the copyright or an 


assignment thereof,” thinking that in this case the infringement 


liability cannot include statutory damages or attorneys fees,” if the 
work is thereafter registered within three months after the first 





* 97 U.S.C. § 405(a)(3). 

17 U.S.C. § 405(a)(3) and H.R. REP. p. 148; U.S.C.C.A.N. pp. 6194-95. The principle is 
analogous to the proposition that a thief cannot pass clear title to the underlying work; 
however, the running of the statute of limitations can bar a claim for infringement. Mount v. 
Book-of-The-Month-Club, Inc., 555 F.2d 1108 (2nd Cir. 1977). Query whether the discovery 
rule will be applied to copyright infringement of art works as it has been to claims for 
conversion of the underlying works, see O'Keefe v. Synder, 83 N.J. 478, 416 A.2d 862 (1980). 

“A public performance or display of work does not of itself constitute publication.” 
17 U.S.C. § 101. 

* 17 U.S.C. § 101; H.R. REP. pp. 63-65; U.S.C.C.A.N. pp. 6106-08. 

"47 U.S.C. 101. 

*’ “It should be noted that, under the definition of ‘publication’ in section 101, there 
would no longer be any basis for holding, as a few court decisions have done in the past, that 
the public display of a work of art under some conditions (e.g., without restriction against its 
reproduction) would constitute publication of the work. And, as indicated above, the public 
display of a work of art would not require that a copyright notice be placed on the copy 
displayed.” H.R. Rep. p. 144; U.S.C.C.A.N. p. 6190. 

*° 47 U.S.C. § 405(b). In a case arising under the analogous § 406(a), the court held that 
good faith entails not only honesty in fact, but reasonableness as well. Quinto v. Legal Times 
of Washington, Inc., 506 F.Supp. 554 (D.D.C. 1981). 

17 U.S.C. § 705(c); 37 C.F.R. § 201.2(a). 

” 17 U.S.C. § 412(1). 
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publication, this exception no longer applies.” Since you are still 
liable for costs,” and possibly profits” and an injunction™ you have 
not escaped unscathed at best. This scenario suggests that a license 
should be obtained. But, who if given the opportunity to assert his 
rights will fail to do so. An artist who didn’t care about the copyright 
when creating the work surely will when you ask that artist for an 
assignment. In this connection the museum should first ascertain 
from whom a license must be obtained. If the artist has granted an 
exclusive license to another you must get your permission from that 
person because the artist has transferred his ownership of the 
incidence of that right.” But even so, any license is terminable” and 
that can cause another problem. 


B. The Problem with Termination. 


Any license or transfer the museum might obtain from the 
copyright owner for reproduction, adaptation, distribution and 
(when necessary) display of the work, is subject to termination 
either thirty five years after the assignment (or if the assignment 
includes publication thirty five years from the date of publication 
or forty years after the assignment, whichever is the shorter term). 
This right of termination, which can be exercised not only by the 
artist himself, but upon his death also by the artist’s widow or 
widower and children” cannot be waived by the artist in advance.” 
Accordingly, a museum, even if it acquires the exclusive rights of 
reproduction, adaption, distribution, and (when necessary) display 
of a work subject to copyright, can find itself many years in the 
future in a position where it cannot provide the public with the 
benefit of the widest dissemination of a work of art unless it can 
obtain another assignment. 

Termination, however, is not automatic,'’” and if the artist (or 
his family) does not exercise the right of termination, any license, 
unless otherwise provided in the assignment, will last for the 
duration of the copyright,’” generally the period of time measured 
by the artist’s life plus 50 years.” While the ostensible purpose of 





*1 17 U.S.C. § 412(2). 

17 U.S.C. § 505. 

17 U.S.C. § 504(b). 

17 U.S.C. § 502. 

* 17 U.S.C. § 201(d)(2). 

* 17 U.S.C. §§ 203(a), 304(c). 

"17 U.S.C. § 203(a)(3), for termination of licenses under pre-act copyrights see § 
304(c)(3). 

*° 17 U.S.C. § 203(a)(2). 

* 17 U.S.C. § 203(a)(5); H.R. Rep. p. 125; U.S.C.C.A.N. p. 6170. 

H.R. Rep. p. 124; U.S.C.C.A.N. p. 6170. 

47 U.S.C. § 203(b)(6). 

17 U.S.C. § 302(a). 
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the termination rule is to give the artist the benefit of a second 
valuation for his work after both he and it have become better 
known, thereby presumably permitting a basis for any increased 
royalty,’ the actual structure of the termination rule permits a 
result which is beneficial to neither the museum nor the artist. 

If termination is elected, the museum must go to the trouble 
and expense of renegotiating another assignment for a work that 
may or may not justify that effort, on the pain of not being able to 
allow another museum to whom the work might be loaned to make 
copies of it, even though the work would have more value for that 
museum. If the museum does not have an assignable license, it may 
not even be able to dispose of the work for a fair price." Further- 
more, there is always the possibility that a future assignment could 
be denied if the artist or his family simply do not wish to make one, 
a strong probability if the artist or his family is dissatisfied with the 
museum’s exhibition policy. 


III. A Suggested Approach to Solving the Problems. 
A. What Rights Do We Really Need? 


There are four incidents of copyright ownership that are of 
potential interest to a museum, namely, the copyright owner’s 
exclusive right to do or authorize the following: (i) to reproduce the 


copyrighted work in copies,’” (ii) to distribute copies of the copy- 


righted work to the public by sale, or other transfer of ownership or 
by rental,’ (iii) to adapt the work to a derivative work,’ and (iv) 
when the museum is not the owner of the work,'® to display the 
copyrighted work publicly.’” It is difficult to distinguish between 
the right of adaptation and the right of reproduction. The exclusive 
right to prepare derivative works ‘overlaps the exclusive right of 





'° “The provisions of section 203 are based on the premise that the reversionary 
provisions of the present section on copyright renewal (17 U.S.C. § 24) should be eliminated, 
and that the proposed law should substitute for them a provision safeguarding authors 
against unremunerative transfers. A provision of this sort is needed because of the unequal 
bargaining position of authors, resulting in part from the impossibility of determining a 
work's value until it has been exploited.” H.R. Rep. p. 124; U.S.C.C.A.N. p. 6170. Curiously, 
the report in this section omits the word ‘artist’ where it elsewhere frequently refers to 
artists. 

' In Sylester v. Commissioner, 37 CCH Tax Ct. Mem.; Dec. 35, 532 (M) (1978), the 
court found with respect to a copy of a donated manuscript which included no ancillary 
copyright that it had no value. 

© 47 U.S.C. § 106(1). 

6 17 U.S.C. § 106(3). 

7 17 U.S.C. § 106(2). 

817 U.S.C. § 109(b). 

1 17 U.S.C. § 106(5). 
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reproduction to some extent;” however, it is a broader right never- 
theless."”° A post card, for example, may involve both rights. 

Abundance of caution suggests that both rights are desirable 
and that the specific usages proposed should accompany any grant 
of license. If the museum is unable to obtain either an exclusive or 
non-exclusive right to do the foregoing, except as the doctrine of 
fair use may provide the contrary,'"' the museum will be restricted 
to merely showing the work in its gallery and will not be able safely 
to: 


(1) Take a photograph’” of the work or allow others to do so. 

(2) Include a photograph'” of the work in a catalogue or allow another to 
include such a photograph in another's catalogue. 

(3) Sell any publications'” of the work in the museum shop. 

(4) Lend the work to other museums for exhibition without the copyright 
owner's express permission unless the museum is the owner of the 
work. 


Since there is no presumption that a transfer of the work itself 
constitutes a transfer of any of these proprietary rights,'”* an express 
written assignment thereof is necessary.’ 

Perhaps initially someone ought to try to classify works that 
are proposed for acquisition by purchase or loan to determine 
which rights it might wish to obtain, bearing in mind that minimal 


copying for a registrar’s files and the like is probably permitted as 
a fair use.'” But once a decision to acquire is made and rights of 
copyright are not acquired such fact should be noted in the file so 
inadvertant but unlawful infringement does not occur. 

A second question arises as to which is the preferable right to 





"NO HLR. Rep. p. 62; U.S.C.C.A.N. p. 6105. Another possibly important right provided by 
the right of adaption over that of reproduction concerns the licensee’s/transferee’s rights in 
the property after a termination. The act provides that “ ... notwithstanding a termination, 
a derivative work prepared earlier ‘may continue to be utilized’ under the conditions of the 
terminated grant.” H.R. REP. p. 127; U.S.C.C.A.N. p. 6173; 17 U.S.C. § 203(b)(1). Query can the 
museum continue to sell prints and post cards after termination if they were made under 
grant that included only the right of reproduction but not adaptation? 

"17 U.S.C. § 107. 

'!? “As under the present law, a copyrighted work would be infringed by reproducing 
it in whole or in any substantial part, and by duplicating it exactly or by imitation or 
simulation.” H.R. Rep. p. 61; U.S.C.C.A.N. p. 6105. But see Universal City Studios, Inc. v. 
Sony Corp. of America, 480 F.Supp. 429 (C.D. Cal. 1979), where non-commercial home 
videotaping of television shows was found a fair use even though “Home-use recording off- 
the-air usually involves the entire work.” Query what about allowing the average citizen to 
photograph an art work in a public gallery for his personal non-commercial use? Is it fair? 

"817 U.S.C. § 202. 

"417 U.S.C. §§ 204, 205(f), 201(d). 

"8 17 U.S.C. § 108(b) (unpublished works may be duplicated by an archive for security 
reasons), “ ... the making of duplicate copies for purposes of archival preservation certainly 
falls within the scope of ‘fair use.” H.R. Rep. p. 13; U.S.C.C.A.N. p. 6117. 
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acquire, an exclusive transfer or a non-exclusive license. Essentially 
there are two differences. The holder of a non-exclusive license 
cannot exclude others and cannot license others, whereas the owner 
of a transfer of an exclusive license can exclude others and grant a 
license to another.'® Therefore, if you wish to organize a show and 
allow others to copy you would need an exclusive license. An 
alternative method would be to have a provision in the original 
grant of the non-exclusive license that would provide for the copy- 
right owner’s future additional grants of non-exclusive licenses to 
the grantee’s nominees. Further, if the museum is unable to obtain 
an exclusive assignment of the right of reproduction, it will not be 
able to have the work reproduced in or on any kind of article, 
whether useful or otherwise, thereby being limited to reproduction 
solely for a catalogue and not for note paper, tote bags, etc.’”’ But, 
again, how important is this consideration? 


B. A Testamentary Grant Is Not Subject to Termination. 


Whenever a transfer or license is obtained, you have the op- 
portunity to suggest that the artist bequeath’”* that copyright inter- 
est to you. If the interest is valuable the artist’s estate will obtain a 
charitable deduction in the Federal Estate Tax return based on the 
fair market value of the interest,'’’ and this testamentary disposition 
is not subject to the ordinary rule on termination of transfers and 
licenses.” If the artist does not bequeath this copyright interest to 
a charity, he may subject his estate to increased taxation because 
his retention of the right of termination may either in and of itself 
be valuable or may, if worth 5% or more of the total value of the 
copyright, bring the whole copyright into his estate as a reversionary 
interest.’ The tax law is not clear on this one but it is your 


development officer’s opportunity to make a reasonable pitch for 
support. 


IV. Fair Use Is Not The Preferable Solution. 


An alternative to obtaining a specific license or transfer of a 
copyright interest may lie in reliance upon the doctrine of fair use,” 
but it is not as desirable because it is uncertain and probably not 





"'® 17 U.S.C. § 201(d)(2); H.R. REP. p. 123; U.S.C.C.A.N. pp. 6168-69. 

' 17 U.S.C. § 113(a). See Kieselstein-Cord v. Accessories by Pearl, Inc., 632 F.2d 989 (2d 
Cir. 1980) (belt buckle). 

"897 U.S.C. § 201(d)(1). 

"® 26 U.S.C. § 2055. 

"917 U.S.C. §§ 203(a), 304(c). 

'! 26 U.S.C. § 2037. For a discussion as to the possible applicability of Sections 2033 
and 2038 see Levy, Estate Planning For Professional Songwriters, 117 TRUSTS & ESTATES 68, 
70-73, 158-160 (1978). See also Lieb and Schaaf, Estate Planning for Creators of Intellectual 
Property, 1979 U. ILL. L.F. 373. 

2 17 U.S.C. § 107. 
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sufficiently broad to provide extensive enough protection from 
claims for infringement. 

Fair use is codified in the new law to embrace the former 
judicial notion that certain reproduction of a copyrighted work is 
not an infringement if it is a fair use.’ There are six categories of 
purposes which may constitute a fair use, namely reproduction for 
criticism, comment, news reporting, teaching, scholarship and re- 
search.’ In evaluating whether a reproduction for one of the 
foregoing purposes will be a non-infringing fair use, four factors 
are to be considered: 


(1) the purpose and character of the use, including whether the use 
is of a commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to 
the copyrighted work as a whole; and 


(4) the effect of the use upon the potential market for or value of the 
copyrighted work.’ 


While fair use under the statute refers to the right of reproduc- 
tion, it is not intended to exclude the right of adaptation, so that the 
continuing question of whether the copying of works of art involves 
the right of reproduction or the right of adaptation does not need to 
be answered in determining whether a particular use is fair.’ 
Certain types of reproduction by a museum unquestionably consti- 
tute a fair use, such as reproduction for the registrar’s files and the 
making of duplicate copies for the purposes of archival preserva- 
tion.” A more difficult question is whether reproduction in a 
catalogue is a fair use since a catalogue typically contains curatorial 
criticism and comment and usually is the result of scholarly re- 
search. But there is a distinction between the curator’s copying for 
the purposes of compiling the catalogue, which meets the foregoing 
objectives, and the museum’s publication of the results of this work, 
which takes the form of the catalogue itself. While the former is 
fair use the latter may well not be.” 

If it is clear that fair use applies to the rights of reproduction 
and adaptation it is not at all certain that it applies to the right of 





*°3'H.R. REP. p. 65; U.S.C.C.A.N. p. 6108. 

417 U.S.C. § 107. 

17 U.S.C. § 107. 

'26 “The bill endorses the purpose and general scope of the judicial doctrine of fair use, 
but there is no disposition to freeze the doctrine in the statute, especially during a period of 
rapid technological change. Beyond a very broad statutory explanation of what fair use is 
and some of the criteria applicable to it, the courts must be free to adapt the doctrine to 
particular situations on a case-by-case basis. Section 107 is intended to restate the present 
judicial doctrine of fair use, not to change, narrow, or enlarge it in any way.” H.R. REP. p. 66; 
U.S.C.C.A.N. p. 6110. 

"7 See note 115 supra. 


"28 Compare H.R. REP. p. 65, U.S.C.C.A.N. p. 6108 with H.R. Re. p. 61; U.S.C.C.A.N. p. 
6105. 
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distribution, outside of classroom use; hence, the sale of prints and 
postcards is not very likely to constitute a fair use. 

Resort to the four factors for evaluation tends to reinforce this 
conclusion. A museum being a non-profit educational organization 
appears to meet the first factor, but it should be noted that the 
factor applies to the type of use not to the status of the person 
making it.’”° If the use of the reproduction is for sale, even in the 
museum shop, that tends to be a commercial use rather than a 
purely nonprofit use, such as reproduction for classroom use. Since 
art works except for prints and photographs are singular works, it 
is not really possible for the artist orginator to mass produce his 
work, thus copying is perhaps more necessary with art works if 
they are to be disseminated widely. Such copying by a museum 
probably also tends to enhance the value of the artist’s work rather 
than to diminish it, but it will be the entire work that is copied. On 
balance, therefore, the museum comes out favorably on factors 2 
and 4 but not so favorably on factors 1 and 3. 

Since fair use is a doctrine of defense’ to a claim for infringe- 
ment and exists to mitigate against an unduly harsh result, it is a 
more flexible principle than others contained in the act. But, it is 
also vague. If the museum has a license from the copyright holder, 
it has a document specifying the extent of its rights. If the museum 
copies, adapts and distributes in reliance upon fair use, it has an 
argument only. It would therefore seem that a license or transfer 
would be preferable to reliance upon fair use. But what if a license 
or transfer cannot be obtained? Can fair use nevertheless be relied 
upon? If the license or transfer is denied, the museum is on notice 
that the artist will be looking carefully at any reproduction and the 
scope of fair use will perforce be diminished. If the license or 
transfer is not obtained because the copyright holder cannot be 
located then resort to fair use still makes sense. 

In the planning stage before a work is acquired, it would be a 
good idea to review the proposed uses, the kinds of copyright 
interests that may be desired, including whether an exclusive trans- 
fer is preferred over of a non-exclusive license, and the prospects of 
which of the proposed uses might qualify as a fair use. At this point 
a negotating strategy can be developed without risking the taking of 
the inconsistent position of asking for a license, because it is said to 
be necessary, and then upon the failure to obtain it, to copy on the 
tenuous grounds that it is a fair use anyway. 


V. Special Copyright Problems for Archives. 


Archives frequently contain unpublished materials such as 
letters, personal papers, photographs and memorabilia. 





129 47 U.S.C. § 107(1). 
80 H.LR. Rep. p. 65; U.S.C.C.A.N. p. 6108. 
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Under the old copyright law, the common law gave the owner 
the right to first publication.’ The mere sending of a letter, how- 
ever, did not vest the recipient with a right to that first publication 
the way a sale by an author of his manuscript was presumed to 
include a right to first publication.” Thus arguably the heirs or 
legatees of the originator would have the right to copyright an old 
unpublished letter, whereas the heirs or legatees of the recipient of 
the letter would be the owner of the actual physical letter only. 

Copyright subsists in these unpublished ephemera under the 
new law as of January 1, 1978’ and will endure for 50 years after 
the death of the author or December 31, 2002, whichever, happens 
later.“ 

A. With respect to unpublished letters and personal papers 
existing in an archives’ collection on January 1, 1978, the following 
principles apply. 

1) Unrestricted Transfer. 

(a) If the archive acquired the papers from the originator, 
or his heirs or legatees or those in such chain of title the archive 
presumably owns the papers and has a right to register a copyright 
in them and may totally control use and access.'” 

(b) If the archive acquired the papers from the recipient or 
his heirs or legatees then copyright is outstanding in the originator’s 
heirs or legatees, but the archive may display the papers,’” and fair 
use suggests the archive may permit limited copying.’®” 

2) Restricted Transfer. 

Same as above, except if the donor was the recipient and 
not the originator, it is questionable whether any restriction affect- 
ing a propriety right would be valid.’® 





'8! Wheaton v. Peters, 8 Pet. 591, 8 L. Ed. 1055 (1834). 

'®? Eyre v. Higbee, 22 How. Prac. 198 (N.Y. 1861). See also In Re Ryan's Estate, 115 
Misc. 472, 188 N.Y.S. 387 (1921); Bartlett v. Crittenden, Fed. Case No. 1, 076 (C.C. Ohio 1849); 
Folson v. Marsh, Fed. Case No. 4, 901 (C.C. Mass. 1841). 

8817 U.S.C. § 301(a). 

417 U.S.C. § 303. 

‘8 See notes 2 and 44 supra. 

'86 17 U.S.C. § 109(b). 

'87 917 U.S.C. §§ 107, 108. 

"8 Section 301 of the new act clearly preempts state law insofar as common law 
copyright is abolished with respect to materials falling within the subject matter of the new 
act. Clause (3) of this section, however contains examples, which 


. while not exhaustive are intended to illustrate rights and remedies that are 
different in nature from the rights comprised in a copyright and that may continue 
to be protected under State common law or statute. The evolving common law 
rights of ‘privacy,’ ‘publicity,’ and trade secrets, and the general laws of defamation 
and fraud, would remain unaffected as long as the causes of action contain 
elements, such as an invasion of personal rights or a breach of trust or confiden- 
tiality, that are different in kind from copyright infringement. Nothing in the bill 
derogates from the rights of parties to contract with each other and to sue for 
breaches of contract; however, to the extent that the unfair competition concept 
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B. With respect to acquisitiens made after January 1, 1978, there 
is no longer any presumption that a doner/seller in the chain of 
title from the originator is conveying any copyright interest.’ 

If no copyright interest is obtained then while the archive may 
display the letters,“*° any copying it does must be under principles 
of fair use rather than the express terms of a license. Such license, 
of course, is subject to termination.'*’ It would, therefore, be perhaps 
wise to request a potential donor to give a license for reproduction. 
In the case of a testamentary gift, it might be worthwhile to request 
the potential testator to bequeath the letters and to state expressly 
in his will or codicil that he is bequeathing all copyright interest. If 
this is done there can be no subsequent termination of the license,'”” 
and the license will last until copyright expires and the work falls 
into the public domain.'* 

In view of the copyright law, it is doubtful if any testamentary 
or inter vivos restrictions on access or use would be valid after the 
copyright term expires, at least insofar as the restrictions pertain to 
copyright interests.'** For transfers of unpublished papers that were 
created after January 1, 1978, for which copyright will last for 50 
years after the author’s death, restrictions on access can also be in 
the form of terminable licenses. 


VI. Conclusion. 


By preempting the state law of common law copyright and 
combining all copyrights in one statute, the new act has provided a 








known as ‘interference with contract relations’ is merely the equivalent of copyright 
protection it would be preempted. H.R. REP. p. 132; U.S.C.C.A.N. p. 6178. 


For right of privacy see RESTATEMENT (SECOND) OF TorTs §§ 652A-I (1976). For right of 
publicity see Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562, 97 S.Ct. 2849, 53 L. 
Ed. 965 (1977) (11 o'clock news 15 second film clip of plaintiff's 15 second human cannonball 
act infringed his right of publicity); Hicks v. Casablanca Records, 464 F.Supp. 426 (S.D.N.Y. 
1978) (right of publicity does not attach to a fictionalized account of the early career of 
Agatha Christie where it is evident that the events so depicted are fictitious); Lugosi v. 
Universal Pictures, 160 Cal.Rptr. 323, 603 P.2d 425 (1979) (right to exploit one’s name and 
likeness [publicity] or to prevent others from exposing one [appropriation] is personal to the 
artist and must be exercised by the artist during his lifetime; it cannot come into being solely 
by the action of his heirs at law and next of kin). 

It is unknown whether the new act will preempt such other state laws such as resale 
royalty. For example, in Morseburg v. Balyon, 621 F.2d 972 (9th Cir. 1980), cert. denied 101 
S.Ct. 399 (1980), the appeals court took pains to state that, while the old act did not preempt 


California's resale royalty act, no opinion was being expressed about the effect of the new 
act. 


17 U.S.C. §:202. 

4° 17 U.S.C. § 109(b). 

117 U.S.C. §§ 203 and 304(c). 
247 U.S.C. §§ 203(a) and 304(c). 
347 U.S.C. §§ 203(b)(6) and 303. 
4 But see note 138 above. 
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desireable uniformity to the law.’* It also has provided a future 
benefit for scholars by placing unpublished manuscripts in the 
public domain after December 31, 2002.'° It may have assisted 
authors by extending their future copyrights for their lifetime plus 
fifty years and giving their existing copyrights in second term 
another nineteen years. The adoption of a theory of the nonaliena- 
bility of the right of termination is consistent with the legitimization 
of the government’s role as the citizen’s ombudsman. The act’s 
shortcoming with respect to art objects not created in multiple runs 
is its failure to distinguish between what proprietary rights are 
worth preserving to an artist and what rights afforded to the artist 
are neither beneficial to the artist nor society. It remains to be seen 
how these statutary tensions will be worked out. In the meanwhile, 
museums had better prepare their paper work to avoid clouds on 
the title of their collections. 


Appendix 


Copyright checklist for 
Acquisitions and Loans When You Want To Acquire 
Rights 


I. Acquisitions of Title. 
A. Is The Work Subject To Copyright? 
1. Claim of Copyright Noticed. 
(a) Look for © or copr. on the work. 
(b) Look for date of copyright. 
(c) Check with the copyright office to determine 
i. if copyright registered; 
ii. who is owner of the copyright interest of concern 
to you, i.e., reproduction, adaptation, distribution, 
(display)? 
(d) Determine which rights you want, and decide whether 
i. non-exclusive license; or 
ii. transfer of exclusive right is desired. 
(e) Negotiate with holder of rights for what you want. 





© 17 U.S.C. § 301(a). For example in Classic Film Museum, Inc. v. Warner Bros., Inc., 
597 F.2d 13 (1st Cir. 1979) the holder of a common law copyright of a screenplay for “A Star 
Is Born” tried unsuccessfully to restrain the use of the movie, the statutory copyright for 
which had expired, on the grounds that the movie was a derivative work of the common law 
copyrighted screen play. The single expiration date of copyright for published and unpub- 
lished works under the new act will not permit this argument, however unsuccessful it was 
in the cited case. 

“617 U.S.C. § 303 “ ... there are a large number of unrenewed works that have 
scholarly value to historians, archivists and specialists in a variety of fields. This considera- 
tion lay behind the proposals for . . . limiting the term for unpublished or unregistered works.” 
H.R. REP. p. 136; U.S.C.C.A.N. p. 6182. 
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i. Holder is the one shown on records of copyright 
office. 

ii. If no transfers have been recorded, deal with the 
artist—originator. 

iii. If no registration has been filed, deal with the 
actual originator. 

(f) Get any agreement in writing signed by the holder, i.e., 
copyright owner. 
2. No Claim to Copyright is Noticed on the Work. 
(a) When was work created, if after January 1, 1978 as- 
sume it is subject to copyright. 

i. Copyright may have been lost to the artist if the 
work has been published. 

ii. Display alone is not publication, but 

iii. Display publicly combined with offering to sell the 
work and including a picture of the work in an 
uncopyrighted catalogue may be. 

iv. If the work is one of more than a relatively small 
number such as a print, the publication would be 
public display plus offering to sell prints. 

If the work was created before January 1, 1978 it may 

be subject to copyright. 

i. Copyright may have been lost as set forth above 
by publication. 

ii. If the artist transferred the work to another from 
whom acquisition is sought, ask to see bill of sale 
for terms (not price) if no copyright was reserved 
the transferee acquired the rights. 

If copyright existed and has not been lost by publica- 

tion 

i. determine who is the holder, i.e., artist or his trans- 
feree; 

ii. decide which rights are desired, reproduction, 
adaption, distribution and (display); 

iii. decide whether non-exclusive or exclusive rights 
are desired; 

iv. negotiate with owners of the rights. 

B. What Kind of Acquisition? 
1. Purchase. 
(a) Price may be negotiated on the basis of the extent of 
rights you acquire. 
(b) Terms may be negotiated as a matter of contract. 
(c) If seller of work is not owner of copyright there will 
be two contracts, one with each. 
2. Gift. 
(a) Donor’s gift may be less valuable as charitable deduc- 
tion if no copyright interest is conveyed. 
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(b) If donor not the copyright owner contract may be 

made with the owner. 

II. Loans To Or From the Museum. 

A. Loans To The Museum. 
1. Lender should supply copyright information to borrower. 
2. Lender may or may not have sufficient title to authorize 
your exercise of certain copyright prerogatives, ie. if lender 
has only non-exclusive license lender may not convey this 
to you. 

. If lender’s copyright interest is not clear and you are to 
distribute a catalogue consider obtaining an indemnity 
from lender. 

B. Loans From The Museum. 
1. You may authorize borrower to copy, etc. if you have an 
exclusive right. 
2. You should advise borrower which works are subject to 
copyright and what restrictions apply. 


Suggested Forms 


I. Transfer of Copyright 


In consideration of the Acquisition by (name of museum) of 
my (medium) entitled I hereby relin- 
quish and transfer to the said (name of museum) all my right, title 
and interest in copyright which I have or may be deemed to have in 
said work and more particularly transfer the exclusive rights cf 
reproduction, adaptation and distribution to said (name of museum). 

WITNESS, my hand and seal this day of _ 
| 
In presence of: 





, 


Seal 
I, a notary public in 
and for the District of Columbia, do hereby certify that 
, party to a certain transfer or copyright 
bearing date on the ____ day of , 19 , and hereto 
annexed, personally appeared before me is said District, the said 
person who executed the said transfer of copyright and acknowl- 
edged the same to be _____ act and deed. 
Given under my hand and seal this __._ day __ of 
, 19 
My Commission Expires: 




















Seal 
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Comment: 


1. When the work is subject to copyright and the museum 
wants to obtain an exclusive right it should request a Transfer of 
Copyright. 

2. A Transfer of Copyright is probably not appropriate where 
the medium is one of a series of multiple runs, such as a photograph 
or a print. The museum would not actually reap any benefit from 
having an exclusive right to do with one print what the holder of 
another print, who also obtained an exclusive right, could do with 
his copy. The photograph and print are in some respects derivative 
works anyway, and an artist or photographer will not want to grant 
a museum an exclusive right with respect to the derivative work 
that would impeach the artist’s or photographer’s freedom to use 
his main work. A simple letter from the artist or photographer 
saying what the museum can do with respect to the various rights 
will suffice as a license. 

3. When ordering a work the following terms might be used in 
a purchase order so that the artist or photographer is aware at the 
time of the museum’s desire to obtain a transfer or dedication (see 
Form JI). 


Terms and Conditions for Purchase of Works of Art 


If this work has been copyrighted the museum wii’ not pur- 
chase it unless the vendor and the owner (in most cases the artist) 
of the copyright interests of the rights of reproduction, adaptation 
and distribution agree to transfer the exclusive rights of reproduc- 
tion, adaptation and distribution to the museum. 

If this work has not been copyrighted the museum will not 
purchase it unless the vendor and the owner (in most cases the 
artist) of latent copyright interests of the rights of reproduction, 
adaptation and distribution agree to waive all copyright interests 
and dedicate the work to the public. 

4. The form contains an acknowledgment so that it is in rec- 
ordavie form for possible recordation. 


II. Deed of Conveyance and Dedication 


This Deed of Conveyance and Dedication is made this __ 
day of _ _______ in the year one thousand nine hundred and 
(19. ___) by and between (name of artist and address), 
hereinafter known as the First Party and (name of museum and 
address) hereinafter known as the Second Party. 
WITNESSETH, That in consideration of the Second Party’s 
agreement to display the hereinafter enumerated work publicly, for 
a period to be determined by the Second Party, and to distribute 
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such reproductions of said work as Second Party may wish to 
produce, when and as it may appear appropriate to the Second 
Party, the First Party does hereby grant, convey and forever release 
unto the Second Party, absolutely, the following described pictorial, 
graphic or sculptural property: 











together with all rights, privileges and appurtenances thereunto 
appertaining, including any and all copyright interests in said work 
which First Party has or may be deemed to have, including more 
particularly the rights of reproduction, adaptation, distribution and 
display. 

To have and to hold the above property unto and to the use of 
the Second Party and its assigns forever. 

And said First Party covenants that the First Party will warrant 
specially the property hereby conveyed; that First Party has a right 
to convey said property; that the Second Party shall quietly enjoy 
said property; the First Party has done no act to encumber said 
property and that First Party will execute such further assurances 
of said property as may be requisite. 

First Party declares that First Party has not claimed a copyright 
in the work and it is First Party’s intention not to claim copyright 
in the work. First Party further declares that it is First Party’s desire 
that no copyright should be available to anyone in the work so that 
reproductions may be freely distributable to the public forever. First 
Party, therefore, expressly directs that no notice of copyright should 
be placed on any reproductions or derivative works prepared by 
Second Party. 

WITNESS, my hand and seal the day and year hereinbefore 
written: 

In presence of 
saat inca cillizscaciadhint Seal 
District of Columbia ss: 
_ ean aL ae a notary public in 
and for the District of Columbia, do hereby certify that 
esas party to a certain Deed of meena 
and Dedication, bearing date on the _ day of _ 
19, and hereunto annexed, personally appeared before me in 
said District the said = being personally 
well known to me as the person who executed said Deed of Dedi- 
cation, and acknowledged the same to be _______ act and deed. 
Given under my hand and seal eae day of 
et Se 
My Commission Expires: 
sais: Seal 
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Comments: 


1. If the museum should seek waiver of copyright by the artist 
and dedication to the public of the work this form might be tried 
for the purpose. If for any reason the artist’s waiver of right is 
found inoperative, the deed in the alternative transfers exclusive 
rights to the museum. The waiver and abandonment are sought 
both by the transferor’s representations and instructions. Further 
dissemination of copies of the work without the copyright legend 
may be sufficient to constitute abandonment. 

2. As with any transfer of exclusive rights, this form should 
not be used for multiple copy medium unless the artist is transfer- 
ring the master to the museum in which case it could be considered 
for that use. The reason is fairly simple. What does having an 
exclusive right to reproduce and distribute copy number 25 in a run 
of 75 mean if someone else is given the identical exclusive rights 
with respect to number 26? This tends to restrict the artist also with 
respect to what he can do with his remaining copies. While his 
granting an exclusive right of adaptation does not preclude him 
from doing another original, as a variation on a theme, Franklin 
Mint Corp. v. National Wildlife Art Exchange, Inc., 575 F.2d 62 (3rd 
Cir. 1978), it tends to be a meaningless gesture for works in multiple 
runs. 

3. The form contains an acknowledgment so that it is in rec- 


ordable form for possible recordation, although the act does not 
require an acknowledgement. 17 U.S.C. § 204(b). 








THE YESHIVA DECISION: A 
SOMEWHAT DIFFERENT VIEW 


MATTHEW W. FINKIN* 


In his article on the implications of the Yeshiva decision,’ 
Gerald A. Bodner concludes that the decision is basically right- 
headed. I do not. Not because of any personal belief in the utility of 
collective bargaining for university faculty,” but, because whether 
looked at as a matter of administrative law or labor law, purely 
from the perspective of higher education, or simply as a matter of 
practical implementation, the decision doesn’t make sense. 


I. Yeshiva as an Administrative Law Decision 


The Board found, relying upon its previous decisions in faculty 
cases, that the members of the Yeshiva faculty did not act “in the 
interest of the employer” when they participated in educational 
decisionmaking. As a result, the Board concluded that the members 
of the faculty should not be considered managerial (or supervisory) 
employees exempt from the National Labor Relations Act (the 
Act’). The Court of Appeals for the Second Circuit concluded that 
this general finding, unsupported by specific findings of fact refer- 
enced to the record, was insufficient. The court of appeals then 
proceeded, however, to an independent examination of the record. 
The Supreme Court approved of that action with more than a casual 
admonition to the Board: 


The question we decide today is a mixed one of fact and law. But the 
Board’s opinion may be searched in vain for relevant findings of fact. The 
absence of factual analysis apparently reflects the Board’s view that the 
managerial status of particular faculties may be decided on the basis of 
conclusory rationales rather than examination of the facts in each case. 
The Court of Appeals took a different view, and determined that the 
faculty of Yeshiva University ‘in effect, substantially and pervasively 
operat[e] the enterprise’.... We find no reason to reject the conclusion. 





* A.B., 1963, Ohio Wesleyan University; L.L.B., 1967, New York University; Professor of Law, 
Southern Methodist University. 

' The author was invited by the editor to reply to Bodner, The Implications of Yeshiva 
University for Collective Bargaining Rights of Faculty at Private and Public Institutions of 
Higher Education, 7 J. oF COLL. & U.L. 78 (1980) [hereinafter Bodner]. 

* Finkin, Regulation By Agreement: The Case of Private Higher Education, 65 Iowa L. 
REv. 1119, 1182-1188 (1980). 

* NLRB v. Yeshiva University, 444 U.S. 672 (1980). 
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Assuming that the Court’s criticism of the absence of specific 
findings of fact is sound, the conclusion—that faculty are man- 
agers—does not follow, for it is the province of the administrative 
agency in the first instance, not a court of appeals, to confront the 
record and supply adequate findings of fact. If the agency fails to 
explain itself, if it fails adequately to attend to the record, the proper 
judicial function is not to undertake an independent examination of 


the record, but to remand to the agency. As Justice Frankfurter 
explained: 


The administrative process will best be vindicated by clarity in its 
exercise. Since Congress has defined the authority of the [Labor] Board 
and the procedure by which it must be asserted and has charged the 
federal courts with the duty of reviewing the Board’s orders ... it will 
avoid needless litigation and make for effective and expeditious enforce- 
ment of the Board's order to require the Board to disclose the basis of its 
order. We do not intend to enter the province that belongs to the Board, 
nor do we do so. All we ask of the Board is to give clear indication that it 
has exercised the discretion with which Congress has empowered it. This 
is to affirm most emphatically the authority of the Board. 


This is not simply a matter of form.’ By Mr. Bodner’s account, 
the question of on whose behalf the faculty functioned was not 
developed in the record: 


[N]ot a single time in the course of lengthy hearings before the Board do 
I recall the Board or the faculty union asking any witness any question 
... that could properly support the Board’s conclusion that faculty were 


acting only in their own interest and not in the interest of the employer 
university.° 


But Mr. Bodner agrees that that is the most critical issue in the case. 
Accordingly, the Supreme Court’s holding in Yeshiva rests on 
nothing more substantial than a judicial assumption that, in the 
absence of the agency’s considered judgment on a fully developed 
record, the faculty’s performance of certain functions was, as a 
matter of fact, in the ‘interest of the employer.” If the record is as 
barren of evidence on this point as Mr. Bodner suggests, there was 
no more warrant for this extra-record assumption than there was 
for the Board’s (seemingly) abrupt conclusion to the contrary. Thus, 
the principle of administrative law just noted—and ignored—was 
of particular significance in this case. 


II. Yeshiva as a Labor Law Decision 


More disturbing still is the Court's treatment of the content of 
the managerial employee exemption. The Court conceives of that 





“Phelps Dodge v. NLRB, 313 U.S. 177, 192 (1941). 


® See, e.g., Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 549 (1978). 
® Bodner at 87. 
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exemption as an extention of the policy embodied in the express 
statutory exemption for supervisors; consequently, the Court read 
the relatively vague formulizations for deciding who a member of 
management is—one who is “aligned with management” or who 
“formulates management policy’”—as assimilating the requirement, 
found in the statutory definition of a supervisor, that that person 
act “in the interest of the employer.” It is here, however, that the 
Court’s treatment takes a radical turn. The Court seems to define 
“interest of the employer” as meaning that the employee and the 
employer share the same basic goals: 


In arguing that a faculty member exercising independent judgment acts 
primarily in his own interest and therefore does not represent the interest 
of his employer, the Board assumes that the professional interests of the 
faculty and the interests of the institution are distinct, separable entities 
with which a faculty member could not simultaneously be aligned. The 
Court of Appeals found no justification for this distinction, and we 
perceive none. In fact, the faculty’s professional interests—as applied to 
governance at a university like Yeshiva—cannot be separated from those 
of the institution.® 


In fact, Mr. Bodner makes clear that that was the institution’s very 
argument: 


What really struck the telling blow against the “interest of the 
employer” doctrine was the fact that the doctrine only makes sense if the 
interest of the faculty and the interest of the institution are really separable 
and distinct. Accordingly, we argued that at Y.U. the very opposite was 


true—the interest of the faculty and the interest of the employer were in 
parallel.° 


But that has never been the statutory test. The theory of the 
supervisory (and managerial) exemption is that those who act on 
behalf of the hierarchy must be loyal to the hierarchy, such that it 
would unduly disrupt that loyalty to allow those persons to have 
statutory bargaining rights. As a leading case put it, ‘““The entire 
work force from the president down to the messenger boy in one 
sense acts in the interest of the employer, as Congress well knew.” 
If merely serving the same ultimate goal were the test, i.e., having 
a common interest in the success or quality of the enterprise, every 
professional employee would be a manager. To act in the interest of 
the employer in the industrial sense contemplated by the supervi- 
sory exemption, and by extension the managerial exemption, is to 
be “answerable for the discharge of a duty or obligation.” It is the 





7 29 U.S.C. §152(11) (1976). 

* 444 U.S. at 688. 

® Bodner at 88. 

Int'l. Union of Brewery Workers v. NLRB, 298 F.2d 297, 303 (D.C. Cir. 1961), cert. 
denied sub nom. Gulf Bottlers, Inc. v. NLRB, 369 U.S. 843 (1962). 

"' Ohio Power Co. v. NLRB, 176 F.2d 385, 387 (6th Cir.), cert. denied, 338 U.S. 899 (1949). 
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conflict in accountability that the exemption is designed to avoid. 
Assume, for example, that under a collective agreement a company’s 
hiring decisions are made by foremen furnished by the union. In 
this way the employer is assured of a ready supply of qualified 
labor and the union secures control of the labor market; the scheme, 
then, is to their mutual interest. In making hiring decisions the 
interests of the foremen and the employer are, in Mr. Bodner’s 
terms, “parallel.” But, as the Fifth Circuit rightly held,” these 
employees cannot be statutory supervisors: they are designated by 
the union, not by the employer, and they do not function “in the 
interest of the employer’ in the sense the statute contemplates; 
thus, there is no conflict in considering them to be employees. 

As a result of this novel and mistaken definition of what 
constitutes action “in the interest’ of the employer, the decision 
itself becomes rather fragile. Assume, for example, that there is an 
institution where the faculty has no voice in the fashioning of 
educational policy; that is, where the faculty would be sufficiently 
unlike Yeshiva to warrant the conclusion that its members were not 
managers.’® Assume further that that faculty elects a union and 
bargains for a system of committees and the like that gives them a 
voice in the development of educational policy. In order to be fully 
consistent, the Court would have to hold that once that role is 
secured—even by collective agreement—the employees become 
ousted of the Act’s protection. But that would make no sense at all, 
for it is perfectly clear that these employees—like the foremen 
before the Fifth Circuit—perform functions as a result of manage- 
ment’s concessions to their claims; they do not act on the employer's 
behalf but act in their own collective interest pursuant to a collective 
agreement. Thus it seems to me most unlikely that the Court would 
reach so bizarre a conclusion. But if it refuses to, the result is a 
glaring inconsistency: an uninfluential faculty can bargain to secure 
influence, but an influential faculty—one that had secured a role in 
governance by adminisirative concessions in absence of establish- 
ing exclusive representation under the labor Act'‘—cannot bargain 





"? NLRB v. Master Stevedores Ass’n., 418 F.2d 140 (5th Cir. 1969). 

'’ See, e.g., Philander Smith College, 246 N.L.R.B. 80 (1979). 

'* Even Judge Mulligan, the author of the Second Circuit's opinion, was well aware that 
faculty participation in educational policy development is a result of administrative conces- 
sions to the faculty's claim for a role in governance, not a delegation from one level of a 
heirarchy to another in which the lower level is held accountable to higher authority for the 
performance of its managerial tasks. As Dean of the Fordham Law School, he testified in the 


unit determination hearing before the Board which elicited the following colloquy with the 
University's counsel: 





Q. [by Gilbert].... 
Are you—within the law school itself are you the person ultimately responsible 


for the outline of the instructional program and the curriculum? 
A. [by Dean Mulligan]. ... 
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simply to protect the status quo from adverse unilateral employer 
action. Under Yeshiva, the influential faculty must first wait until 
its role in governance has eroded to the point where its members 
would be held to be employees—and then they can permissibly 
bargain to try to secure by collective agreement the system of 
governance it once enjoyed. 


III. Yeshiva as a Higher Education Decision 


The gravamen of the Yeshiva decision seems to be a straight- 
forward reliance on the literal tests of managerial status that had 
been adopted in the industrial setting: 


The controlling consideration in this case is that the faculty of 
Yeshiva University, exercise authority which in any other context un- 
questionably would'be managerial. . . . To the extent the industrial analogy 
applies, the faculty determines within each school the product to be 
produced, the terms upon which it will be offered, and the customers who 
will be served.” 


But as the foregoing (and the dissent) pointed out, if faculty are 
not in fact responsible to the administrative hierarchy, then the 
industrial analogy compels a contrary result, just as in the foremen’s 
case. The Court was well aware of this, for it noted that, 
“[T]raditional systems of collegiality and tenure insulate the profes- 
sor from some of the sanctions applied to an industrial manager 
who fails to adhere to company policy.’ But the Court drew the 
following conclusion: “ ... [T]he analogy of the university to indus- 
try need not, and indeed cannot, be complete.”’’ In other words: 
“The industrial analogy applies to the extent it applies, and to the 
extent it doesn’t apply it doesn’t, and therefore faculty are manage- 
ment.” This “reasoning” suggests that the case is best viewed 





This is a very ephemeral situation. It is the—there is another growing interest 
for faculty and student participation in the determination of educational policy. 
In the old days, in the days of the divinity of deans, the dean directed and that 
was it; this is becoming less and less true. 

. When was the French Revolution with regard to the divinity of deans? 

. Well, the first sign of this disease, I think—I think it was postwar. Most deans, 
pre-World War II, were expected to reign for life, and expected to direct—you 
know, but then after World War II with the demise of Hitler and Tojo, et cetera, 
the Emperor of Japan, the mantle of infallibility had to be shared with the 
faculty and now the new doctrine is that the students have requirements in 
determining education. 

This is what is happening now. I don’t know what the next phase will be. 
Fordham University, 193 N.L.R.B. 134 (1971) (transcript of record at 539-540). 


> 


'S 444 U.S. at 686. 
'6 444 U.S. at 689. 
"Id. 
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exclusively as a higher education case, that is simply not translat- 
able as a statement of labor law into any other setting. 

Even viewed as sui generis, the decision fails to make sense. 
First, the theory of the case squarely rests upon the translation of 
industrial assumptions into the higher education setting. The goal 
of the managerial exemption is “To ensure that employees who 
exercise discretionary authority on behalf of the employer will not 
divide their loyalty between employer and union.’ To concede 
that to some undefined extent the industrial analogy does not apply 
not only begs the question—it questions the very foundation of the 
decision. 

Second, the Court disclaims that it is making a normative 
judgment about the desirability of extending collective bargaining 
to higher education. ‘In any event, this decision must be based on 
the record before us. Nor can we decide this case by weighing the 
probable benefits and burdens of faculty collective bargaining ... 
That, after all, is a matter for Congress, not this Court.” If, 
however, the decision is in reality one peculiar to the professoriate, 
then the Court is simply being disingenuous, which disingenuous- 
ness is only compounded by the fact that the decision does not 
actually rest ‘‘on the record” for, as Mr. Bodner pointed out, there 
was no record on the very issue of on whose behalf the faculty acts. 

Third, and perhaps for that reason, the theory of the case is 
never connected to the realities of academic life, the Court’s passing 
reference to academic freedom and tenure to the contrary notwith- 
standing. In the setting of the managerial exemption, what is at 
issue is the employer's right to control its agents, those who act—as 
the Court said—on its “behalf.” In one case, for example, a court of 
appeals held a newspaper's editorial writer to be a managerial 
employee because to include her in a bargaining unit would chal- 
lenge the employer's right to make editorial policy.” If, however, 
the employer had ceded to her by individual contract the right to 
editorialize as she chose, subject only to discipline on grounds of a 
failure to comport with the canons of responsible journalism, sub- 
ject to hearing before her peers, one is hard pressed to see how the 
employer's right of control would be implicated. In such a case the 
employee—not the publisher—would enjoy editorial freedom, for 
she could assert that right against her employer. This is precisely 
the situation of the “mature” faculty.”' The majority merely assumes 
that faculty do in fact owe a duty of loyalty to their employer akin— 
in some undefined way—to that of an industrial or commercial 


'’ 444 U.S. at 687-8 (emphasis added). 
'* 444 U.S. at 690 n.29, 
” Wichita Eagle & Becon Pub. Co. v. NLRB, 480 F.2d 52 (10th Cir. 1973). 


*' See generally, Finkin, Regulation by Agreement: The Case of Private Higher Educa- 
tion, 65 Iowa L. REv. 1119 (1980). 
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manager to his employer; “undefined” because of the Court’s pass- 
ing reference to academic freedom and tenure. (Although Mr. Bod- 
ner is correct that the Board has not devoted painstaking care to the 
questions of control, accountability and loyalty, these questions 
have been painstakingly explored in the records of some of the 
Board’s earlier cases, notably Fordham University and New York 
University.) But close attention to the content of academic freedom 
and tenure would reveal that it is plainly inconsistent with the 
translation of an industrial concept of ‘duty of loyalty” into the 
professorial setting. Interestingly, although the majority relies upon 
the possible conflict in loyalty engendered by collective bargaining, 
it refused to attend to any of the studies of the impact of collective 
bargaining that uniformly evidence no such effect; and, the Court 
explains that failure by noting—disingenuously—that it is not mak- 
ing a normative judgment about the desirability of collective bar- 
gaining for faculty. 


IV. The Prospect of Future Litigation 


Mr. Bodner correctly observes that the Court refused to con- 
clude that faculty members in private institutions of higher educa- 
tion are as a class exempt from the Act. What is contemplated, as 
a result, is a case-by-case determination of how much participation 


a faculty has and in what range of issues and, beyond that, what 
members of the faculty so participate to render them managerial or 
not.”* Mr. Bodner is unfazed by this prospect. “[T]hat, after all, is 
one of the very reasons for our profession.” I do not find the 
prospect of protracted litigation built upon such slender intellectual 
foundations as at all edifying to the legal profession. 

There is, however, an alternative litigation strategy that might 
be assayed. As the foregoing suggests, the actual holding in Yeshiva 
rests upon assumptions unfounded in the record. I do not believe 
that the Court’s opinion necessarily forecloses subsequent attack on 
those assumptions. Thus I would hope that counsel in future cases 
will explore, on the record, questions of control and accountability. 
If, as one commentator has opined, because of the very opacity of 
the Yeshiva opinion, the Supreme Court may be called on to further 
define itself,” it would be appropriate to compel the Court in a 
future case to do what it refused to do in Yeshiva, to come to grips 
with the “extent to which the industrial analogy applies.” 





* Fordham University, supra note 14; New York University, 205 N.L.R.B. 16 (1973). See, 
e.g., Finkin, The NLRB in Higher Education, 5 U. ToLepo L. REv. 608, 615 n.23 (1974). 

** See, e.g., University of Albuquerque, Case No. 28-UC-106 (Region 28) (July 18, 1980). 

*4 Bodner at 99. 


*° Estes, Labor Law Decisions of the Supreme Court, 1979-1980 Term, 104 Las. REL. 
REP. 306, 309 (1980). 








MEMORANDUM: INTRODUCTORY 
GUIDE TO ACADEMIC RISKS OF 
COPYRIGHT INFRINGEMEN‘’™* 


ROBERT W. HaArRIs* 


Since passage of the new federal act on copyrights in 1976 I 
have received numerous questions about it, and as University Coun- 
sel of The University of New Mexico, I have had serious concerns 
about the University’s position as it relates to compliance and 
potential liability for copyright infringement. Educational institu- 
tions have a special position and responsibility in this regard. On 
the one hand, we have a compelling need to use copyrighted 
materials and are thus tempted to infringe. On the other hand, both 
faculty members as individuals and the institution seek and obtain 
copyrights and expect to benefit fully from the protection provided 
vy federal law. This position, together with our obligation to set an 
example for students, should make members of university faculties 
and administrations especially aware of the need to comply fully 
and fairly with all of the requirements of the revised federal statute. 

For some time now I have been concerned about the need for 
and the difficulty in providing guidance on this subject. Now, I am 
pleased to present for publication an ‘Introductory Guide to Aca- 
demic Risks of Copyright Infringement” by Robert W. Harris, Esq., 
of the law firm of Poole, Tinnin & Martin. Commissioned and 
prepared for The University of New Mexico, this Guide can be used 
to inform all members of the academic community about the federal 
copyright law and should be of great assistance in avoiding allega- 
tions of infringement against universities. 


D. Peter Rask 
University Counsel 
The University of New Mexico 





* Copyright 1980 by The University of New Mexico 
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INTRODUCTORY GUIDE TO 
ACADEMIC RISKS OF COPYRIGHT 
INFRINGEMENT 


Because of the extensive revision of the copyright laws effected 
by the Copyright Act of 1976 [hereafter “Act”],’ and because of a 
subsequent court decision holding that state institutions are not 
immune from suits by nonresident copyright owners,” there has 
been increased interest in advice about copyright infringement 
liability, particularly among faculty and staff members at state 
universities. 

This guide discusses the following questions: 

1. What kinds of works can be copyrighted? 

2. If a work is copyrighted, what kinds of acts can infringe 
the copyright? 

3. If a work is copyrighted and we commit the kind of act 
that can infringe the copyright, what fact situations can prevent 
copyright infringement liability? 

There are many important topics regarding copyrights which 
are not covered in this brief guide, including copyright notice 
requirements, acts which cause a work to enter the public domain, 
duration of copyright, copyright registration, and ownership of 
copyright. 

Under existing law it is often impossible to predict with cer- 
tainty whether a given activity would be deemed by a court to 
infringe copyright. Rather, the purpose of this guide is to help give 
you some feeling for the risk involved in a given case, so that you 
can better decide whether legal advice should be sought before 
carrying out the contemplated activity. 

It is probably not possible to carry on the operations of a 
modern university without any risk of copyright infringement lia- 
bility. It is important, however, to manage that risk—to understand 
and apply the general principles of copyright law so as to avoid 
taking unreasonable risks. The Act provides that even where Plain- 
tiff cannot prove any actual damages, he can recover statutory 





' Public Law 94-553, 90 Stat. 2541 et seq., 17 U.S.C. §101 et seq. 

* Mills Music Inc. v. State of Arizona et al., 591 F.2d 1278 (1979), rejecting a claim of 
state immunity under the Eleventh Amendment to the U.S. Constitution, in suits by nonres- 
ident copyright owners, contrary to the earlier decision of the Eighth Circuit Court of 
Appeals, Wihtol v. Crowe, 309 F.2d 777 (8th Cir. 1962). 
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damages for copyright infringement ranging from a minimum of 
$100.00 to a maximum of $50,000.00.° 

Most of us are aware that copyright infringement liability can 
arise from unauthorized extensive use of the creative work of 
another, as in plagiarism of the plot of a copyrighted novel or play, 
or sale of photocopies of a copyrighted text. It may seem strange, 
however, that infringement can occur in activities of very different 
kinds, such as the unauthorized public display of another’s map of 
the United States, or another’s photograph of the Grand Canyon. 
Such activities do not appear to involve the use of another’s creative 
work comparable to that involved in the plagiarism or photocopying 
examples. So it is important to understand that there is a great 
diversity both as to kinds of works subject to copyright, and kinds 
of acts which may infringe copyright. 


A. Kinds of Works Which Can Be Copyrighted 


The Act broadly defines the kinds of works subject to copyright 
as including “original works of authorship fixed in any tangible 
medium of expression ... from which they can be perceived ... 
either directly or with the aid of a machine or device.’ 

The Act purposely does not attempt to define all possible 
“works of authorship”,’ but the following are included:® 

(1) Literary Works. These are very broadly defined without 
regard to the subject matter of the work, as including ‘‘works, other 
than audiovisual works, expressed in words, numbers, or other 
verbal or numerical symbols or indicia, regardless of the nature of 
the material objects, such as books, periodicals, manuscripts, phon- 
orecords, film, tapes, disks, or cards, in which they are embodied”. 
This definition is broad enough to include computer programs 
within the scope of “literary works.’’”’ And as far as printed publi- 
cations are concerned, the scope of protected “literary works” 
extends far beyond such creative works as novels, even encom- 
passing catalogs and directories containing only factual material.® 

(2) Pictorial Graphic and Sculptural Works. These are broadly 
defined as including works in the fine arts, graphic arts, and applied 
arts, including, among others: 





* 17 U.S.C. §504(c). The Plaintiff is not required to prove any actual damages and may 
rely upon the statutory damages. The normal range is $250 to $10,000 but the award may be 
reduced to $100 for innocent infringement or increased to $50,000 for willful infringement. 
H.R. Rep. No. 94-1476, “Copyright Law Revision", 94th Cong., 2d Sess. at 161 [hereinafter 
H.R. Rep. No. 94-1476}. 

*17 U.S.C. §102(a). 

° H.R. Rep. No. 94-1476 at 51, 53. 

°17 U.S.C. §102(a); 17 U.S.C. §101. 

"HAR. Rep. No. 94-1476 at 54, 57. 

“H.R. Rep. No. 94-1476 at 54. 
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(a) Creations in the fine arts, such as paintings, etchings and 

sculptures; 

(b) photographs; 

(c) prints; 

(d) art reproductions; 

(e) maps and globes; 

(f) charts; 

(g) technical drawings. 

In addition to these items specifically enumerated in the Act, the 
case law indicates that this category includes other works of artistic 
craftsmanship which have some ornamental or aesthetic value,’ 
including artistic jewelry” and fabric designs." 

(3) Audiovisual Works. These are also broadly defined, without 
regard to subject matter, as including ‘works that consist of a series 
of related images ... intended to be shown by the use of machines 
or devices .. . together with accompanying sounds, if any, regardless 
of the nature of the material objects, such as films or tapes, in 
which the works are embodied.” 

(4) Motion Pictures. These include any audiovisual works 
‘which impart an impression of motion”, with or without sound. 

(5) Sound Recordings. These include works in the form of 
either musical, spoken, or other sounds fixed in any material ob- 
jects—e.g., in disks, tapes, or other objects. 

(6) Musical Works. Including accompanying words. 

(7) Dramatic Works. Including accompanying music. 

(8) Pantomines. 

(9) Choreographic Works. 

It is obvious that in protecting ‘“‘works of authorship” the Act 
protects countless forms of expression in widely differing media, 
with little regard to subject matter. But what of the requirement 
that ‘works of authorship” must be “original” in order to be copy- 
rightable? The originality requirement is a minimal one. For exam- 
ple, the author of a catalog containing purely factual material 
expresses sufficient originality in his choice of the items to be 
included.” Similarly a photographer who photographs the Grand 
Canyon expresses sufficient originality by his choices of viewpoint, 
shutter speed, lighting conditions, etc.'"* One who prepares a tech- 
nical drawing illustrating some objective scientific facts (e.g. the 





bgt | 

’ Boucher v. Duboyes, 253 F.2d 948, 949 (2d Cir. 1958); Id. 

"' Peter Pan Fabrics, Inc. v. Brenda Fabrics, Inc., 169 F.Supp. 142, 143 (S.D.N.Y. 1959); 
H.R. Rep. No. 94-1476 at 54. 


"? H.R. Rep. No. 94-1476 at 54; NIMMER ON CopyrRIGHT §2.04[B] at 2-41; §2.11[D] at 2-162 
n. 25 (1980 ed.). 
'’ NIMMER, supra, note 12, §2.08[E] at 2-111 n. 207. 
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structure of an embryo) expresses sufficient originality by such 
choices as perspective and shading.“ 


B. Kinds of Acts Which May Infringe Copyright 
1. The General Copying Requirement 


In considering the specific kinds of acts which may infringe 
copyright, we must bear in mind a general requirement: there can 
be no liability unless the infringer copies’ another's form of expres- 


sion.’® 


Copying means that the infringer borrows from the copyrighted 
work, rather than creating the same expression independently.” 
But copying can be proven by circumstantial evidence, through 
proof that the accused infringer had access to the copyrighted work, 
and that the two works are substantially similar.'* Such evidence 
may be contested by evidence of the defendant’s training and prior 
creation of other independent works in the field, or that defendant 
had independent inspiration for the work in question.’ Resolution 
of the copying issue in an infringement suit is often unpredictable. 

The requirement that an infringer copy the form of expression 
means that copyright does not protect the subject matter of an 
author’s expression. This means for example that one does not 
infringe copyright by building a machine described in a copyrighted 
treatise.” 

Moreover, a copyright probably only protects so much of an 
author’s expression as is original with him.” This distinction may 
be important in the case of works dealing with objective facts, e.g., 
scientific treatises. If two treatises each describe the same ten-step 
chemical process, the two descriptions bear considerable resem- 
blance by dictate of objective scientific fact: certain specific reac- 
tions occur in a specific sequence. This does not mean that either 
treatise infringes copyright. In such cases involving minimum orig- 
inality of expression the two works must be almost identical before 
copyright a will be found.” 


a Conta protection has been accorded scientific textbook illustrations. Colonial 
Book Co., Inc. v. Amisco, 41 F.Supp. 156 (S.D.N.Y. 1941). 

'’ Mazer v. Stein, 347 U.S. 201, 218 n. 42 (1954). 

'® Mazer v. Stein, 347 U.S. 201, 217 n. 39 (1954); H.R. Rep. No. 94-1476 at 56-7. 

‘’ NIMMER, supra note 12, §8.01[A] at 8-10. 

'’ NIMMER, supra note 12, §13.02[B] at 13-16. 

'’ Granite Music Corp. v. United Artistic Corp., 532 F. ad 718, 720 (9th Cir. 1976); Malkin 
v. Dubinsky, 203 N.Y.S.2d 501, 510 (1960). 

*° 17 U.S.C. §102(b); Mazer v. Stein, supra note 16. H.R. Rep. No. 94-1476 at 56-57. Note 
by comparison that construction of the machine would infringe a patent claiming the 
machine. 35 U.S.C. §154. 

*! Id.; NIMMER, supra note 12, §2.11[B] at 2-158. But see §2.11[E}. 

*? Deering Milliken Inc. v. Quaker Fabric Corp., 187 U.S.P.Q. 288, 290 (S.D.N.Y.1975); 
NIMMER, supra note 12, §13.03[A] at 13-20 n. 25. 
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Bearing in mind these general principles, it is important to 
understand that, depending upon the nature of the copyrighted 


work, copyright may be infringed by any of the following widely 
varied specific activities.” 


2. Reproduction of the Work in Copies or Phonorecords 


The Act defines “copies” very broadly as including “material 
objects, other than phonorecords, in which a work is fixed by any 
method now known or later developed, and from which the work 
can be perceived ... either directly or with the aid of a machine or 
device.” So regardless of the nature of the copyrighted work, in 
most cases any material reproduction of the work may infringe 
copyright. The term “phonorecords” is similarly defined as includ- 
ing material objects in which sounds are fixed. Tape recordings are 
‘‘phonorecords.”’ 

Note that reproduction by itself may be infringement, even 
without any sale or other public distribution of the copies—e.g. 
even where the copy is made only for personal use.” 


3. Public Distribution of Copies or Phonorecords 


Unauthorized public distribution of copies or phonorecords of 
a copyrighted work may be infringement, even if the infringer did 
not himself reproduce the work, regardless of whether such distri- 
bution is by sale, rental, or loan of the copies. However, the Act 
recognizes an obvious exception: there is no infringement where 
the owner of a lawfully made copy or phonorecord sells or other- 
wise disposes of his property”—e.g., sale of a used book. 


4. Public Performance 


Copyright may be infringed by unauthorized public perfor- 
mance of the following types of works: 


literary works pantomimes 
musical works motion pictures 
dramatic works audiovisual works 
choreographic works 


5. Public display 


Copyright may be infringed by unauthorized public display of 
the following types of works 





347 U.S.C. §106; 17 U.S.C. §101. 
4 NIMMER, supra note 12, §8.02[C] at 8-25 n. 31. 
*° 17 U.S.C. §109(a). 
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literary works charts 

musical works technical drawings 

dramatic works diagrams 

choreographic works models 

pantomimes artistic jewelry 

paintings other “pictorial, graphic, and 
etchings or drawings sculptural works” 

sculptures individual images from motion 
photographs pictures and audiovisual works 
prints maps and globes 

art reproductions 


See Display and Performance Exemptions Discussed in Parts C3 and C4, 
Below. 


A performance or display in a University class is “public” even 
if members of the general public are not admitted. The Act provides 
that a performance or display is public if carried out ‘‘at any place 
where a substantial number of persons outside of a normal circle of 
family and its social acquaintances is gathered.” 


6. Preparation of Derivative Works 


Copyright may be infringed by unauthorized preparation of 
another work based upon the copyrighted work, in which the 
copyrighted work is recast, transformed, or adapted. Derivative 
works include: 


translations sound recording 
musical rearrangements art reproduction 
dramatizations abridgement 
fictionalizations condensation 
motion picture version 


Considering the wide variety of items which can by copy- 
righted, and the variety of activities which can infringe copyright, 
the Act clearly provides extremely broad protection for copyright 
owners. If there is any doubt as to whether a specific contemplated 
use of a specific work could infringe copyright, it is only prudent to 
assume that it could. 

In evaluating the risks in a given case you must, of course, use 
common sense in applying the principles discussed herein. Even if 
you believe your contemplated activity to be exempt from infringe- 
ment liability under one of the exemptions discussed below, you 
may well not be certain. In that event you should consider the risk 
that a given activity would actually come to the attention of the 





697 U.S.C. §101. 
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copyright owner. Obviously there is a greater risk associated with 
repeated distribution of hundreds of copies of a work, than is 
involved in a single display of a work before a small class of 
students who are not given copies. 


C. Fact Situations Which Prevent Copyright Infringement Liability 


If you desire to use a work which apparently may be protected 
by copyright, and your contemplated use appears to be the kind of 
use which might infringe copyright, there are several ways to avoid 
such liability. These include permission from the copyright owner, 
the fair use doctrine, the owner display exemption, and the aca- 
demic performance or display exemption. 


1. Permission from the Copyright Owner 


This is obviously the most desirable route, if permission can 
reasonably be obtained, particularly since other possible defenses 
(especially fair use) involve complex legal doctrines which often are 
difficult to apply under the facts of a given case. 

Although the owner’s permission can validly be given orally”’ 
on the telephone, it is best to obtain the permission in writing, so as 
to be able to prove such permission, and to clarify the scope of the 


permitted activity. If because of time considerations permission is 
obtained by phone, the agreed terms should always be promptly 
confirmed by letter. 

If you do obtain permission (known legally as a “‘license”’), it is 
important to stay within the scope of the permission granted (e.g. 
as to number of copies, form of distribution, etc.). If you exceed the 
scope of the license the permission no longer protects you, and 
there can be liability for both copyright infringement and breach of 
the license. 

Owners of copyright frequently grant permission at no charge 
or only a nominal charge, for limited use of their works at non- 
profit educational institutions. The American Association of Pub- 
lishers and the Author’s League of America, Inc. have prepared a 
publication which explains the information commonly desired by 
copyright owners, which should be included in seeking permission 
for use of a copyrighted work. A copy is attached (with permission) 
as Appendix “A”. 

There is a certain risk involved in seeking permission to use a 
copyrighted work. If permission is denied and you subsequently 
use the work without permission, believing that your activity is 
protected by the fair use doctrine or some other exemption, you will 





* This is true of nonexclusive licenses. NIMMER, supra rote 12, §!0.02[B](5] at 10-25. 
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have alerted the copyright owner to your activity by having asked 
permission. The copyright owner may not agree that your use was 
exempt, and may sue for infringement, perhaps to set an “example” 
for the academic community. 

So, it is generally prudent to evaluate possible exemptions 
before asking permission. If it appears that the contemplated use is 
clearly exempted from infringement liability, the better risk may be 
to simply proceed without asking permission of the copyright 
owner. It is also advisable, before asking permission for use from a 
copyright owner, to determine the terms on which permission is 
customarily given by authors or publishers holding copyrights in 
the particular field in question. This could be done perhaps by an 
inquiry to another publisher who publishes similar works. You may 
find, for example, that it is more difficult to obtain permission in 
the case of a highly specialized work of limited circulation. 

Regarding permission to perform musical compositions, many 
universities presently have blanket license agreements with the 
cooperative music licensing organizations, ASCAP, BMI, and SE- 
SAC. These agreements authorize public performance of composi- 
tions in the repertory of these organizations, without any require- 
ment for obtaining specific permission in each case. Usually sheet 
music or tape or record labels indicate the name of the involved 
licensing organization. Note that these music licensing agreements 


do not authorize the use of the compositions in dramatic perfor- 
mances, and do not authorize broadcast activities, or cable or closed 
circuit television transmission of the licensed compositions. Copies 
of these agreements generally are available at the office of university 
counsel. 


2. The Fair Use Doctrine 


Even if your activity would otherwise infringe copyright, there 
is no infringement if the fair use doctrine applies.” Unfortunately, 
it is often unclear whether this doctrine applies, since it is a vague 
and obscure one, which one court called ‘the most troublesome in 
the whole law of copyright”.”” 

There are two questions involved in deciding whether an activ- 
ity is fair use: 

(1) Whether the activity is fair use under general fair use 
criteria, applicable to any type of use of any kind of copyrighted 
material; and 

(2) In the case of copying books and periodicals, whether 
the activity constitutes fair use under specific academic guide- 








*17:°U:S\C/$107. 
** Dellar v. Samuel Goldwyn, Inc., 104 F.2d 661, 662, (2d Cir. 1939). 
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lines for fair use, applicable to such copying in non-profit 

educational institutions. 

An activity may be fair use and therefore protected under 
general fair use criteria even if the specific academic guidelines do 
not apply.” It may nonetheless be helpful to consider the specific 
academic guidelines even if the general criteria appear to apply, 
because the general criteria are inherently more imprecise and 
uncertain in application. However, the specific academic guidelines 
are so restrictive as to be of only limited use. 


a. The General Fair Use Criteria 


The case law developed under the former Copyright Act of 
1909 recognized four main factors which collectively determine 
whether a given activity is fair use. These apply with the same force 
under the new Act:”” 


1. The Effect of the Use on the Potential Market for or Value of the Work 


This is the most important fair use factor.*” The smaller the 
potential market effect, the more likely the activity is fair use. This 
factor would more likely be favorable if the original work is out-of- 
print, or otherwise not available on the U. S. market. But the factor 


might be unfavorable if there is an existing but small market—e.g. 
in the case of a highly specialized work of quite limited circulation. 
Similarly, the factor is more likely to be favorable if the activity 
involves only public display of a work, rather than public distribu- 
tion of numerous copies. 


2. The Amount and Substantiality of the Portion Used in Relation to the 
Copyrighted Work as a Whole 


This factor may of course be closely related to the first one. 
Obviously the unauthorized reproduction and distribution of 300 
pages of a 400 page textbook has a greater potential market effect 
than the distribution of a small selection of, say 10 pages. But note 
that this second factor is not necessarily favorable merely because 
only a small portion of the copyrighted work is used. The factor 
depends upon the quality as well as the quantity of the portion 
used: in one case, infringement was found where defendant copied 
diagrams from only 11 pages of plaintiff's 254 page chemistry 
textbook, because the court determined that the particular diagrams 





* H.R. Rep. No. 94-1476 at 72. 

5147 U.S.C. §107; H.R. Rep. No. 94-1476 at 66. 

2 NIMMER, supra note 12, §13.05{A][4] at 13-61 n.35; A. LATMAN, THE CopyriGHT LAw 
214 (5th ed. 1979). 
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had received special recognition among educators.” So this factor 
may be unfavorable if the copied portion has received special 
recognition in the field, even if the copied portion is only a small 
part of the copyrighted work. 

This factor may also be unfavorable if the copied portion is a 
summary which extracts the essential substance of the work as a 
whole.” 

Generally any use of a work involving copying of the entire 
work will not constitute fair use.” 


3. The Nature of the Copyrighted Work 


For academic purposes, this factor generally favors a finding of 
fair use if the copyrighted work was not prepared for educational 
purposes. So, for example, the factor is generally favorable for use 
of a non-text publication, and unfavorable for use of a textbook.” 
This factor is of course also related to the potential market effect 
factor. 


4. The Purpose and Character of the Use 


This factor is favorable where the use is for non-profit educa- 
tional purposes, as in classes at a University.” 


b. The Specific Academic Fair Use Guidelines 


The Committee of the U. S. House of Representatives which 
considered the current Act endorsed a set of specific guidelines, 
“Guidelines for Classroom Copying for Not-for-Profit Educational 
Institutions”, stating that copying of books and periodicals within 
the scope of these guidelines definitely is fair use.* 

These guidelines are not written into the Act, and were not 
even written by the House Committee, but by an ad hoc committee 
of representatives of authors, publishers and educators. It remains 
to be seen whether and to what extent these guidelines will be 





* Colonial Book Co., Inc. v. Amsco School Publication, Inc., 41 F.Supp. 156 (S.D.N.Y. 
1941). But a contrary result was reached as to the same text in Colonial Book Co. v. Oxford 
Book Co., 45 F.Supp. 551 (S.D.N.Y. 1942), aff'd on opinion below, 135 F.2d 463 (2d Cir. 1942), 
where there was additional evidence, not presented to the court in the Amsco case, to the 
effect that the illustrations in question were “pretty much standard and stereotyped.” 45 
F.Supp. at 553 (declining to follow Amsco on the basis of additional evidence). 

“H.C. Wainwright & Co. v. Wall Street Transcript Corp., 194 U.S.P.Q. 329, 333 
(S.D.N.Y. 1976). 

*° NIMMER, supra note 12, §13.05[A][3] at 13-61 n. 33. 

*° S. Rep. No. 94-473, 94th Cong. 1st Sess. at 64. 

*” H.R. Rep. No. 94-1476 at 66. 

* H.R. Rep. No. 94-1476 at 72. 
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recognized by the courts. Since these guidelines were specifically 
endorsed by the House Committee, it seems likely that the courts 
will adopt the Committee’s position that copying within the guide- 
lines is fair use. 

The House Committee explicitly stated that copying outside of 
the specific guidelines may still be fair use, under the general fair 
use criteria discussed above.” 

The specific fair use guidelines permit the making of single 
copies of designated items for use in teaching or preparation for 
teaching, or for scholarly research, provided that such copying is:*° 

(1) “by or for a teacher at his or her individual request”; 

(2) not a “substitute for the purchase of books, publisher's 
reprints or periodicals”; 

(3) not “directed by higher authority”; 

(4) not “repeated with respect to the same item by the 
same teacher from term to term”; 

(5) done at no charge to a student beyond actual cost; 

(6) not used to create or to replace or substitute for an- 
thologies, compilations or collective works; and 

(7) not done from works intended to be ‘‘consumable” 
during study or teaching, such as workbooks, exercise and 
textbooks. 

If all of these requirements are met, the guidelines authorize the 
making of a single copy of any of the following items: 

(1) a chapter from a book; 

(2) an article from a periodical or newspaper; 

(3) a short story, short essay or short poem; 

(4) a chart, graph, diagram, drawing cartoon or picture 
from a book, periodical or newspaper. 

Multiple copying is allowed under much more stringent con- 
ditions, including all the above conditions and the following addi- 
tional conditions: 

(1) there are specific limits on the amount of material 
which may be copied, e.g., in the case of prose a complete work 
of less than 2,500 words, or an excerpt limited to 1,000 words or 
10% of the work, whichever is less; or one chart, graph, diagram, 
drawing, cartoon or picture; 

(2) the copying must be at the instance and inspiration of 
the individual teacher; 

(3) the decision to use the work must be too close to the 
time of use to obtain permission from the copyright owner; 

(4) the copying is for only one course; 





* Id. 
“H.R. Rep. No. 94-1476 at 68-70. There are also specific guidelines for educational uses 
of music, not discussed herein because of the blanket license agreements discussed above. 
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(5) no more than one short poem, article story or essay 
may be copied from the same author during one class term; 
(6) no more than two excerpts may be copied from the 
same author during one class term; 
(7) no more than nine instances of multiple copying shall 
occur during one class term; and 
(8) each copy must include a notice of copyright. 
The additional limitation nos. 5, 6 and 7 do not apply however to 
copying from current newspapers and news periodicals. 
It is thus apparent that the specific academic fair use guidelines 
are very restrictive,*’ and that the fair use question must, as a 
practical matter, be answered with reference to the general fair use 
criteria in many (if not most) cases. 


3. Owner Display Exemption 


Although public display of a copyrighted work may infringe 
copyright, there is an exemption for public display by the owner 
(or his representative), provided all the following conditions are 
met. 

The display must be: 

(1) of a lawfully made copy; 
(2) by the owner or by a person authorized by the owner 


to make the display; 
(3) to viewers present at the place where the copy is 
located; and 
(4) either made directly or by the projection of no more 
than one image at a time. 
Under this exemption a faculty member can be authorized by a 
university to publicly display a lawful copy of any copyrighted 
work owned by a university, either directly or by use of an opaque 
projector projecting only a single image. Or a faculty member or 
student could similarly display his own personal copy of the work. 
However, the exemption does not authorize public displays by 
a person who merely has possession of the copy by rental, lease or 
loan, without ownership (unless he is also authorized by the owner 
to make such a display). 
Note that the exemption also does not apply if the display is by 
means of multiple images—e.g., where each person in a lecture hall 
has a separate viewing apparatus.” 





“' The American Association of University Professors and the Association of American 
Law Schools strongly criticized the restrictive nature of the guidelines in letters to the House 
Committee. H.R. Rep. No. 94-1476 at 72. 

“17 U.S.C. §109(b),(c). 

“S H.R. Rep. No. 94-1476 at 80. 
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4. Academic Performance or Display Exemption 


Another exemption applies to performances or displays at 
educational institutions, without regard to ownership of any copy 
displayed. 

The Act provides that there is no infringement of copyright 
through either the performance or display of any copyrighted work 
in non-profit teaching activities, if all of the following conditions 
are met.“ 

The performance or display must be: 

(1) ‘by instructors or pupils’”—e.g. no performance or dis- 
play by an outsider would qualify; 

(2) “in the course of face-to-face teaching activities” —e.g. 
a performance or display during extracurricular activities 
would not qualify; 

(3) “in a classroom or similar place devoted to instruc- 
tion’”’—e.g. the exemption would not apply if the event occurred 
at a place not normally used for instruction. 

(4) not made by means of an unlawful copy—e.g. the 
exemption is not available if the activity involves use of a copy, 
the making of which was an infringement of copyright. 

If all of these requirements are met, an opaque projector may 
be used for example, to directly display any part (or all) of a 
copyrighted treatise to an entire class, without risk of copyright 
infringement. However, the exemption would not apply if a projec- 
tor were used to display a slide made without permission, unless 
the fair use doctrine were applicable to the making of the slide.” 

Thus, the use of opaque projectors for suitable copyrighted 
material offers a convenient means for directly displaying suitable 
copyrighted materials in class without risk of copyright infringe- 
ment liability. Note that the educational performance-display ex- 
emption and the owner display exemption are specific exemptions 
which are wholly independent of the fair use doctrine, and thus 
avoids all the uncertainties of that doctrine. 


5. Library Photocopying Exemptions 


The Act has established a complex set of exemptions which 
under certain circumstances allow libraries to make single copies of 
copyrighted works for library users, and which allow libraries to 
maintain unsupervised photocopying equipment for use by their 
patrons.” 





“47 U.S.C. §110(1). 
“ H.R. Rep. No. 94-1476 at 82. 
“6 17 U.S.C. §108. 
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Although the details of the library photocopying exemptions 
are beyond the scope of this memorandum, it is important to 
understand that these exemptions are only available to the libraries, 
not to their patrons.*’ Thus, for example, if a university’s english 
department were to use library copying services for unauthorized 
copying which is not fair use, and the library complied with the 
library photocopying exemptions, the university might be liable for 
infringement not because of the library’s actions, but for the unpro- 
tected actions of its english department. 








‘7 17 U.S.C. §108(f)(2); H.R. Rep. No. 94-1476 at 76. 








APPENDIX “A” 


(This is excerpted from “Explaining the New Copyright Law,” 
published by AAP.) 


How To Obtain Permissions 


For uses which go beyond “fair use,” permission must be 
granted by the copyright owner. 

Under U. S. copyright law, there is a requirement for the 
copyright notice, which consists of the year of publication, the 
name of the copyright owner and, in general, any acknowledgments 
of other copyrighted material used in the book. In this context, the 
word “acknowledgment” indicates that some materials were origi- 
nally published elsewhere, and that the copyright for these materials 
remains with the original owner. It is wise to check ... when 
requesting permission to duplicate, since the material in question 
may be the property of an author or publisher other than that of 
the material you are using. The page with the copyright notice is 
also useful in determining the actual copyright holder (particularly 
in the case of paperback editions, reprints, etc.) because the material 
is, unless marked “original edition,” probably still the property of 
the first edition publisher. In the case of audiovisual materials, this 
notice is printed on the label. Some materials, graphs, charts, or 
photographs may not be the property of the immediate publisher or 
author, and thus permission to duplicate cannot be granted by that 
publishing house. 

After checking to determine who owns the copyright on the 
material, the next step is to request permission to duplicate. One of 
the most frequent reasons cited by permissions departments for 
delays in . 1swering requests of this nature is incomplete or inac- 
curate information contained in requests. A survey of permissions 
professionals conducted by the. AAP determined that the following 
facts are necessary in order to authorize duplication of copyrighted 
materials. 

1. Title, author and/or editor, and edition of materials to be 

duplicated 

2. Exact material to be used, giving amount, page numbers, 

chapters and, if possible, a photocopy of the material 
. Number of copies to be made 
. Use to be made of duplicated materials 
. Form of distribution (classroom, newsletter, etc.) 
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6. Whether or not the material is to be sold 
7. Type of reprint (ditto, photocopy, offset, typeset). 

The request should be sent, together with a self-addressed 
return envelope, to the permissions department of the publisher 
in question. If the address of the publisher does not appear at 
the front of the material, it may be readily obtained in publi- 
cations entitled THE LITERARY MARKETPLACE (for books) 
or ULRICH’S INTERNATIONAL PERIODICALS (for journals) 
published by the R. R. Bowker Company and available in all 
libraries. 

Because each request must be checked closely by the 
publisher, it is advisable to allow enough lead time to obtain 
the permission before the materials are needed. Granting of a 
permission to duplicate is not simply a ‘“‘yes” or “no” matter. 
(Although many publishers have a minimum or no-charge 
policy for such uses by noncommercial organizations, they 
must first review the status of the copyright to see if the power 
to grant duplication rights of this nature is within their scope 
or province.) Each such request requires a careful checking of 
the status of the copyright, determination of exact materials to 
be duplicated (which sometimes involves ordering a copy of 
the material from a warehouse), and assignment of author's 
royalties if fees are involved. Some helpful hints from those 
involved daily in the processing of permission include: 

1. Request all permissions for a specific project at the same 
time 

2. Don’t ask for a blanket permission—it cannot, in most cases, 
be granted 

3. Send a photocopy of the copyright page and the page or 
pages on which permission is requested 

4. Make sure to include a return address in your request. 

Sample Request for Permission 





GORDON SCHOOL DISTRICT 
ALPINE, TEXAS 


February 6, 1975 
Permissions Department 


Harvey Book Company 
3 West Road 
Baltimore, Maryland 21214 


Gentlemen: 


I would like permission to duplicate the following for use in next 
semester’s Class: 
Title: Helping the School Librarian, Second Edition 
Copyright: Harvey Book Company, 1965, 1971 





1980-81 ACADEMIC RISKS OF COPYRIGHT INFRINGEMENT 


Author: Sara Howes and Don Johnson 
Material to be duplicated: Pages 23, 24 and 57 (photocopies 
enclosed), all in Chapter One 
Number of copies: 25 
Distribution: Continuing education classroom; the material will 
be distributed gratis to students 
Type of reprint : photocopy 
The checklists contained on the pages listed above will be used 
as supplementary materials for a training class. 
A self-addressed envelope is enclosed for your convenience. 
Please let us know what your fee will be for this permission. 
Sincerely, 


John Craig, Director 
Continuing Education Department 





MOST IMPORTANT: Check and doublecheck to make sure that all 


your information is complete; the more accurate the request, the 
more rapid the response. 





A CHECKLIST OF LEGAL 
CONSIDERATIONS FOR MUSEUMS 


STEPHEN E. WEIL* 


The following is a checklist that I began compiling in 1973 and 
have since updated as occasion required. Not every item will be 
relevant to every museum and, in several instances (accreditation 
being one), items of a non-legal nature have been included. In no 
sense (even allowing for inadvertent omissions) should it be consid- 
ered as final. If the past is any guide, the occasions for updating it 
will probably come with increasing frequency. 

It is not supposed that any museum administrator (or even his 

general counsel) will at any time be in thorough command of all the 
items included. My purpose, rather, has been to furnish an aide- 
memoire for those responsible for the operation of museums that 
they might use periodically to review their total management and 
ask themselves, as to each item, “is this relevant to our museum 
and, if so, who is addressing it and when was it last addressed?” 
Phrased otherwise, it might be regarded as the framework for a 
periodic “museum legal checkup.” 
[Editors’ Note: A highly useful complement to Mr. Weil’s checklist 
is the January/February 1980 issue of MUSEUM NEws, the journal of 
the American Association of Museums (Vol. 58, No. 3). This issue is 
devoted primarily to university museums and thus provides counsel 
a flavorful introduction to the problems currently concerning their 
museum Clients. The issue includes two excellent comments on the 
role of university museums generally and of university museum 
staffs specifically, a thorough discussion of the Association of Art 
Museum Directors’ recent statement concerning professional prac- 
tices in university art museums, and articles on financial retrench- 
ment among Texas university museums, human subject rights in 
museum research, and preparing museum grant budgets.] 


Checklist 


A. Organization 
(1) Conformity with applicable state law. 





* A.B., 1949, Brown University; L.L.B., 1956, Columbia University; member of the New York 
Bar; Deputy Director of the Hirshhorn Museum and Sculpture Garden of the Smithsonian 
Institution and a Vice President of the American Association of Museums. This “Checklist” 
was the basis of a Workshop at the 1980 NACUA Conference. 
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(2) Conformity with charter and/or other governing public or 
private instruments. 

(3) Establishment and maintenance of federal tax-exempt sta- 
tus; exclusivity of purpose, non-diversion of funds, influ- 
encing legislation, participation in politics. 

(4) Determination and maintenance of federal tax classifica- 
tion; impact of unusually large gifts on public charity 
status. 

(5) License or registration under state charitable solicitation 
laws. 

(6) Maintenance of state and local tax-exempt status; income, 
real estate, admission, parking, water and sewer taxes, etc. 

(7) Filing of required information returns and other periodic 
reports; federal, state, county, municipal. 

(8) AAM accreditation and reaccreditation. 

B. General Endowment and Restricted Funds 

(1) Legality and propriety of investments. 

(2) Conformity with donor-imposed and Trustee-imposed re- 
strictions. 

(3) Determination of income and principal of restricted funds. 

(4) Propriety of expenditures from restricted funds. 

(5) Implementation of total return concept; Uniform Manage- 
ment of Institutional Funds Act. 

(6) Transactions with donors, including pledges, receipts and 
tax determinations. 

(7) Preferred forms for bequests and inter-vivos gifts. 

(8) Deferred gifts; charitable remainder annuity trusts, uni- 
trusts, pooled trusts. 

(9) Sale of restricted securities. 

(10) Cy pres proceedings. 
C. Trustees 

(1) Periodic review of By-Laws. 

(2) Conformity of proceedings with By-Laws; notices, minutes, 
resolutions, proxies. 

(3) Conflicts of interest; professional services, corporate op- 
portunity, insider advantage, self-dealing. 

(4) Personal liability: 

(a) Indemnification; 
(b) Insurance; 
(c) Payment of premiums; taxability. 

(5) Delegation of authority; executive and other committees, 
officers, staff. 

(6) Written consent for use of names of honorary trustees and 
officers. 

(7) “Sunshine,” Freedom of Information and similar disclosure 
laws. 

(8) Audit committee. 
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D. Staff 

(1) Wage and hour laws; minimum wage laws; Bureau of Labor 
Standards wage rates (NEA grants); child labor laws. 

(2) Wage and Price and similar guidelines. 

(3) Fair employment practices and affirmative action pro- 
grams: race; color; religion; national origin; sex; age; hand- 
icap; sexual preference. 

(4) Methods of recruitment; permitted selection interview 
techniques. 

(5) Employee unions: 

(a) Unfair labor practices; 

(b) Recognition; NLRB jurisdiction; 
(c) Exclusion of “managerial” titles; 
(d) Negotiation; 

(e) Grievances and arbitration. 

(6) Employee Retirement Income Security Act of 1974 (ER- 
ISA). 

(7) Other insured fringe benefits: including hospitalization; 
group health; major medical; dental; disability and life 
insurance; special 403(b) annuities. 

(8) Absence-with-pay fringe benefits: vacation; holidays; sick- 
leave; death in family; jury duty; personal leave; maternity 
leave; voting time. 

(9) Leave of absence (without pay) fringe benefits: impact on 
pension calculations; seniority; tenure. 

(10) Unemployment insurance; claims. 

(11) Workman’s compensation insurance; claims. 

(12) Occupational Safety and Health Act of 1970 (OSHA). 

(13) Royalties on museum-generated publications; agreements 
with employees; ownership of employee work-product. 

(14) Conflicts of interest: corporate opportunity; insider advan- 
tage; self-dealing; personal collecting. 

(15) Outside employment. 

(16) Civil service regulations; dual compensation. 

(17) Use of CETA employees. 

(18) Employment contracts. 

(19) Fidelity insurance. 

(20) Independent contractors; Form 1099. 

(21) Withholding taxes; deposits, W-2s. 

(22) Administratively established grievance procedures. 

(23) Termination procedures; disciplinary procedures. 

(24) Control of personnel files. 

(25) Rights on termination; insurance conversions. 

(26) Waiver of Social Security exemption. 

E. Volunteers 

(1) Liability for injuries to volunteers. 

(2) Liability for acts of volunteers. 

(3) Deduction of volunteers’ unreimbursed expenses. 
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F. Collection 
(1) Acquisition by purchase: 

(a) Authority; 

(b) Works originating outside the United States: laws of 
country of origin; legality of export; legality of import; 
customs; 

(c) Objects constituting or incorporating (in whole or in 
part) endangered species; 

(d) Warranties: authorship; title; condition; provenance; 

(e) Safety standards; 

(f) Acquisition and retention of reproduction rights; 

(g) Obscenity, invasion of privacy, defamation; 

(h) Reserved Right Transfer and Sale Agreement and sim- 
ilar; 

(i) Arrangements for shared ownership. 

Acquisition by gift: 

(a) Authority to accept; 

(b) Year-end procedures; 

(c) Custody, insurance and conservation of fractional gifts; 

(d) Restrictions; 

(e) Donor’s tax considerations: valuation; exempt purpose; 
attribution; valuation by museum; 

(f) Bequests: renunciation, precatory language; 

(g) Bargain sales; 

(h) Provenance. 

(3) Acquisition by exchange: 

(a) Propriety of accompanying disposition; 

(b) Valuation; 

(c) Continuing identification of donor; 

(d) Resale royalties (California). 

(4) Field collections: 

(a) Endangered species and similar legislation; 

(b) Antiquities Act of 1906 and similar legislation; 

(c) Archeological Resources Protection Act of 1979; 

(d) Public Health Service Act. 

(5) Acquisition by adverse possession. 
(6) Dispositions: 

(a) Authority; 

(b) Restrictions; 

(c) Method of disposition: public or private auction; private 
sale; exchange; transfer; destruction; 

(d) Public notice requirements; 

(e) Application of proceeds; retention of credit to original 
source; 

(f) Resale royalties (California). 

(7) Insurance: risks; ransom; values; currency fluctuations; de- 
ductibles; transit and other limits. 
(8) Cy pres proceedings. 
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(9) Outgoing individual loans: authority; insurance; loan agree- 
ments; uniform availability. 
(10) Contracts for outgoing loans of entire exhibition. 
(11) Conservation; droit moral (California). 
(12) Access to reserve collections. 
(13) American Indian Religious Freedom Act of 1978. 
G. Exhibition Program 
(1) Incoming individual loans: 
(a) Insurance; insurance by lender and waivers of subro- 
gation; 
(b) Obligation to exhibit; 
(c) Sales from exhibition; 
(d) Death of lender: rights of heirs; tax waivers; 
(e) Reproduction: catalogues, slides, publicity; 
(f) Attachment: immunity statutes; 
(g) Alteration, restoration, reframing; 
(h) Customs; temporary entry; 
(i) Failure to accept return; 
(j) Loans for indefinite term. 
(2) Contracts for incoming loans of entire exhibition. 
(3) Safety standards. 
(4) Obscenity, invasion of privacy, defamation, desecration, 
prohibited images. 
(5) Federal indemnification. 
(6) Protection of lender’s copyright; photography by public. 
H. Visitors 
(1) Admission fees; receipts for voluntary donations. 
(2) Handicapped access; physical and programmatic, Sections 
502 and 504 of the Rehabilitation Act of 1973. 
(3) Illness or injury in museum. 
(4) Accidents: insurance, reporting. 
(5) Assault, battery and false arrest. 
(6) Check-room liabilities. 
(7) Openings: sale of liquor on premises; liquor law liabilities; 
minors. 
(8) Rules and regulations: smoking; strollers; photography; po- 
litical demonstrations. 
(9) Anti-defacement statutes. 
(10) Visitor surveys (National Research Act of 1974; protection 
of human subjects’. 
I. Membership 
(1) Extent of deductibility of dues. 
(2) Member's activities: 
(a) Charter flights: liabilities; unrelated business income 
(REVENUE RULING 78-43); 
(b) House tours; 
(c) Authority to bind museum. 
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(3) Regularity of proceedings. 
(4) Written consent for use of names. 
(5) Parallel organizations. 
J. Auxiliary Activities 
(1) Unrelated business income: REVENUE RULINGS 73-104, 73- 
105 and 74-399; exclusivity test. 
(2) Sales taxes. 
(3) Publishing contracts: copyrights; royalties; late delivery; 
subsidiary rights. 
(4) Reproductions, slides and post cards. 
(5) Film and television licenses. 
(6) Restaurants: local regulation, liabilities. 
(7) Parking lots. 
(8) Recorded tours. 
(9) Art lending or sales gallery. 
(10) Franchise operations. 
(11) Rental of premises; uniform standards. 
(12) Sales of membership lists. 
(13) Unrelated debt-financed income. 
. Building 
(1) Violations. 
(2) Sanitary codes. 
(3) Alteration or new construction: permits; zoning; handi- 
capped considerations; historic structures. 
(4) Leased premises. 
(5) Sidewalk responsibilities. 
(6) Maintenance contracts. 
(7) Professional licenses. 
(8) Insurance. 
(9) Fuel priority. 
(10) Outside signs; Federal Flag Code. 
(11) Thermostat Control Act of 1979; exemption certificates. 
L. Financing 
(1) Use of debt instruments; tax-exempt bonds, arbitrage 
bonds and Section 109(d). 
(2) Sales of air rights. 
(3) Special taxes and tax districts. 
M. Miscellaneous 
(1) Expert opinions. 
(2) Public grant applications, administration and accountabil- 
ity: 
(a) Eligibility; 
(b) Matching funds; challenge grants; Treasury Funds 
methods; 
(c) Indirect cost rates; 
(d) Reporting. 
(3) Museum vehicles. 
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(4) Credit card arrangements. 
(5) Postal regulations. 
(6) Public solicitation; statutory limit on expenses. 
(7) Lobbying; Section 501(h) election. 
(8) Validation of expenses incurred on behalf of museum by 
donors. 
(9) Archival material: publication; permission to use; oral his- 
tory. 
(10) Use of licensed carriers. 
(11) Conformity of accounting procedures with AICPA or other 
standards. 
(12) Procurement procedures. 





BOOK REVIEW 


LEGAL ETHICS AND LEGAL EDUCATION (The Teaching of Ethics in 
Higher Education, Monograph No. II) by Michael J. Kelly* 

The Hastings Center (The Institute of Society, Ethics and the Life 
Sciences), 1980, 60pp. 


Reviewed by William J. Bennett** 


Ethics is in fashion these days and LEGAL ETHICS AND LEGAL 
EDUCATION is one of a set of very fashionable essays on ethics 
published by The Hastings Center. All the essays in the series are, 
by self-proclamation, worried and concerned about the state of 
ethical instruction in higher education in the United States, and 
each offers advice toward the improvement of ethics teaching so as 
to improve the “ethics” of those who study it. In most of the essays 
in the series, ethics is discussed as if it were something someone 
gets by wrestling with tough intellectual issues or by studying 
philosophy, and ethical behavior is presented as if it consisted 
principally of decision-making. Almost all the authors in the series 
are agreed that good men giving good lectures is not an especially 
fruitful approach. Dean Kelly’s essay is no exception to this cluster 
of contemporary prejudices. It is a well-intentioned and well-mean- 
ing essay—Dean Kelly is no doubt a conscientious man—and he 
had made a conscientious survey—but the essay provides little 
more than the recommendation of what can only be considered 
contemporary cliches. That is, he calls for “clinical and simulated 
skills programs”, he hopes to get more committees together to 
consider what ought to be done, and he wants to have more 
interdisciplinary dialogue. 

Specifically to overcome the generally recognized failure of 
courses in legal ethics to interest either students or faculty, to say 
nothing of making students more honorable, Dean Kelly recom- 
mends courses that will take up “the challenges in practice of the 
complex interactions of law, practical judgment, and moral senti- 
ment.” So, Dean Kelly calls for “significant possibilities of interac- 
tion between philosophers and clinical law teachers or practitioners 
in developing cases and methods of analyzing these matters.” He 
calls lawyers to “the search for common values,” that core of 
common values to which most Americans still subscribe but which 
apparently have escaped lawyers, and he urges the Association of 
American Law Schools’ Section of Professional Responsibility “to 
communicate to law faculty and administrators its low opinion of 
the lecture method which is still prevalent.” In order to make ethics 





* Dean, University of Maryland School of Law. 
** B.A., 1965, Williams College; Ph.D., 1970, The University of Texas; J.D., 1971, Harvard Law 
School; President and Director of the National Humanities Center. 
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courses “respectable” to skeptical faculty, the Dean suggests that 
collaboration and the sharing of materials must be funded. Because 
many foundations are disposed to agonize about the contemporary 
state of ethics teaching in the very same terms, such subvention is 
a good possibility. 

One of the occupational hazards for intellectuals who make 
their living by wrestling with tough problems is that sometimes 
they don’t know when to stop. Aristotle pointed out that studying 
philosophy is not the way one becomes a better man. However 
much one may like to present dilemmas of choice or introduce 
complexities of practice to neophyte attorneys, such exercises are 
not, and have never been shown to be, constructive of good or 
conscientious character. The result is otherwise; the end product of 
such procedures as Dean Kelly and others recommend inheres in 
the means. Such courses, if done with the left hand, as they usually 
are, will produce cynics; and in many cases they have, as Dean 
Kelly fairly acknowledges. If done well, such courses will produce 
amateur scholars of a certain sort. But whichever of these two, they 
miss the mark, or what one would think ought to be the mark. For 
despite these efforts, ethics and ethical behavior will continue to be 
something else. Ethical behavior will continue to reside in habits of 
mind and heart, habits to which the programs of committees and 
the assemblages of new materials are so much external inert con- 
jecture. I believe teachers can make a difference, even in lecture 
courses, but they must be allowed—even encouraged—to speak for 
themselves, “out of themselves,” as Buber would have put it. Dean 
Kelly too seems to want encouragement of this “pervasive method.” 
But at present, to judge from Dean Kelly’s essay, such teachers are 
in danger of being replaced by materials which know nothing but 
“problems” and which speak in no voice but that of a committee- 
mind funded by others who wish to “sensitize” people to “complex- 
ity.” If we keep going in this direction, the result will be people 
“sensitized” to ‘“complexity’’— fashionable result, but one every bit 
as paltry as it sounds. 
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